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the treasury, the attorney-general has recently 
given opinion the effect that there 
authority for the establishment national 
banks Oklahoma, which has been lately 
opened for settlement. Section 5146 the 
Revised Statutes, relating the qualifi- 
cations directors national banks, con- 
tains the provision that “every director must, 
during his whole term service, citi- 
zen the United States, and least three- 
fourths the directors must have resided 
the state, territory district which the as- 
sociation located, for least one year im- 
mediately preceding their election, and must 
residents therein during their continuance 
office.” 

This, the attorney-general holds, presents 
obstacle the organization national 
bank that region for year come, 
may assumed that person elected 
director would sooner possess the necessary 
qualification residence. attorney- 


general expresses the opinion that the legisla- 
tion authorizing national banks estab- 
lished territory has view territory 
regularly organized, with government and 
system laws for the protection persons 
and property, and territory like Okla- 
homa, without any government all and des- 
titute laws for the regulation the civil 
relations its people—a territory without 
rules property, and without even customs 
take the place legislation.” 


stockholders and what legislation, any, 
needed for their protection” has been pre- 
sented the New York State Bar Associa- 
tion for discussion, and the Post Graduate 
prize $250 for 1889 will awarded the 
writer the best original thesis, argument, 
work upon that topic the annual meet- 
ing the association Albany, beginning 
the third ‘Tuesday january, 1890. Only 
those can compete for this prize who are 
members the bar the state New York 
five more years’ standing, and the prize 
can only awarded case there shall 
least five competitors. 

‘The committee prizes announce that 
the founders the prize “by limiting the 
privilege contending for lawyers 
five more years’ standing, evidently ap- 
pealed those who may considered 
the experienced portion the profession, 
renew the emulations scholastic life, under 
the conviction that this would one the 
surest methods increasing devotion the 
noble science the law among lawyers, 
and acquaintance with its just principles 
among the people.” 

The Spring field Republican, speaking 
the matter, says 

“Some thoughtful person has suggested 
discussion among lawyers ‘the rights 
minority stockholders, and what legislation, 
any, needed for their protection,’ and 
accordingly the governing committee the 
New York bar has offered prize $250 for 
the best thesis, argument work upon the 
subject submitted members thereof. Here 


134 


field wide enough for the ripest legal tal- 
ent exploit itself in, and there vast 
army individual and lonely stockholders 
who glad contribute toward re- 
ward for solution the question. Under 
the existing law they have redress for almost 
any actual wrong the court resort had 
that costly and tardy source, but actually 
they are disorganized and helpless lot, the 
plaything dishonest managers. What 
needed first, however, disposition the 
part minority and scattered stockholders 
help themselves and regard more critically 
the management their property. 
their ineffable sluggishness and lamb-like con- 
fidence that, more than anything else, has 
yielded the experience that has been costly. 
They have serenely allowed their agents 
become their masters. Legislation cannot 
protect people who insist upon handing their 
purses strangers and going sleep. But 
beyond all this urgent problem 
solved relating the corporate structure 


present framed.” 


The case Vagliano The Bank 
England, wherein the Queen’s Bench Divi- 
sion the High Court Justice Eng- 
land early the present year decided that 
the bank was chargeable with payments made 
forged drafts, which had been accepted 
its depositor, payable the bank, and the 
name the payee subsequently forged, has 
recently been passed upon the Court 
Appeal, which affirms the bank’s liability. 
The case when first decided aroused con- 
siderable interest among bankers 
country, and the decision the higher court 
has been anxiously awaited. advance 
the full decision the Court Appeal, 
which will publish hereafter, the facts and 
synopsis the decision are here given. 

The plaintiff Vagliano, who traded under 
the name Vagliano Brothers, sought, 
suit against the Bank England, compel 
the latter credit him with the amount 
£71,500, alleged have been wrongfully and 
without his authority debited his account. 
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‘The plaintiff carried very large business 
London merchant and foreign banker, 
and his transactions with the defendant, his 
banker, had, prior November, 1887, when 
his account was closed, been for long 
period great magnitude. 
employed considerable number clerks 
his office London, and the foreign corre- 
spondence the firm was managed two 
clerks named Glika and Copchiti. Between 
February and August, 1887, Glika, series 
elaborate frauds, obtained the 
acceptance forty-three bills, which 
received payment from the defendant the 
amount £71,500. question was 
whether the bank the plaintiff was bear 
the loss this sum. 

The plaintiff had, various parts the 
world, large number correspondents, 
who were the habit drawing bills 
him. ‘The correspondents were the habit 
advising the plaintiff letter their hav- 
ing drawn upon him, giving each instance 
the particulars the draft. ‘These letters 
were generally opened Copchiti, 
and them placed before the plaintiff. ‘The 
frauds question were carried out Glika 
the following manner: Glika had, under 
hjs management, the correspondence with 
persons Russia, and amongst others with 
Mr. Vucina, merchant and banker 
Odessa, who had for about thirty years done 
business with the firm, and whose 
credit with the plaintiff was unlimited. Vu- 
cina’s bills were sometimes drawn the 
order, but more frequently the 
order named payee, amongst others 
sessed himself specimens 


genuine letters advice and his genuine 


bills. obtained paper similar the paper 
which Vucina’s business letters were writ- 
ten, and prepared bills identical with Vu- 
cina’s genuine bills. ‘To these forged Vu- 
cina’s name drawer, and each case 
wrote the face the bill the name 
Petridi Co. payee. also stamped 
the face these bills the name Pasqua 
Son, indicating the name the London 
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firm who had left them. ‘The forged bills 
were drawn three days after sight, and the 
forgeries were carried out with the utmost 
dexterity. ‘The course adopted was fol- 
Glika, having forged letter advice 
from Vucina, with reference the bill, 
would place the morning with the ordi- 
nary correspondence. ‘This would pass into 
the hands the clerk, whose duty was 
keep the bills payable” book, and the par- 
ticulars the bill would entered him 
that book. after some days, Glika 
filled the forged draft and dropped into 
the bill box, whence would taken with 
the genuine bills and compared with the 
payable” book, and, being found 
order, would stamped with the words 
“accepted—payable the Bank Eng- 
land,” and then would laid with num- 
ber genuine bills before the plaintiff for 
acceptance. ‘The back the bill was 
that time blank, while the face had 
the names the supposed drawer and payees, 
and London agents the payees. ‘The 
plaintiff would accept the forged bill along 
with the other bills, and then would 
placed portfolio called for the 
supposed Pasqua. From this portfolio, 
which was Glika’s room, abstracted it. 

Glika thus became possessed genuine 
acceptance forged draft, and then 

forged the indorsement Petridi and Co., 
and Petridi’s indorsement was Maratas, 

which was the name non-existent per- 
son, and every case Maratas was named 
the back the bill the person who had 
received the money from the bank. 

All the forged bills were cashed the 
Bank England across the counter, some- 
times Glika himself, sometimes per- 
sons employed him. the ordinary 
course dealing between the plaintiff and 
the defendant the bills were presented for 
payment through banker, but sometimes, 
though rarely, they were paid across the 
counter. For the frauds Glika was arrested, 
tried and convicted. 

For the defendants two grounds defense 
were urged: firstly, that was protected 
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the Bills Exchange Act, 1882, sec. 

sub-sec. which provides bills ex- 
change that when the payee fictitious 
non-existing person, the bill may 
treated payable bearer,” and that the 
payees, Petridi Co., although existing 
persons, were, far these bills were con- 
cerned, non-existent, and secondly, that the 
plaintiff had been guilty such negligence 
would disentitle him recover. 

The court appeal holds that the plain- 
tiff entitled recover, firstly, because the 
defendant was not protected from liability 
sec. sub-sec. the Bills Exchange 
Act, 1882, the payees, Petridi Co., 
were not “fictitious non-existent persons” 
within that section; and secondly, because 
the plaintiff had not been guilty such neg- 
ligence would disentitle him recover. 

‘This case, will observed, arises be- 
tween bank and depositor, and will find 
proper place subsequent article the 
series now being published the 
upon the duties, liabilities and remedies 
banks paying forged paper. ‘The article 
the present number treats cases pay- 
ments made forged indorsements, but 
limited questions arising between the bank 
and the party receiving the money, the sub- 
ject the banks’ remedy against the depos- 
itor being reserved for future discussion. 


RECOVERY MONEY PAID 
BANK FORGED INDORSEMENT. 


[The second series articles, appearing 
monthly, written and prevaration the 


relating the duties, liabilities and remedies, 
banks paying forged paper. 


General rule. 

Exception where remedy against drawer 
exists. 

Further alleged exception where holder takes 
after certification with forged 

Time discovery and notice. 

date payment. 

Fact that holder prejudiced delay 
covery immaterial. 


former article was presented the law 
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bearing the right banker recover 
money paid the forged signature his 
depositor. present article will briefly 
review the law upon the right recover 
money paid forged indorsement. The 
subject any remedy against the drawer will 
reserved for future discussion. 

General rule well estab- 
lished that money paid under mistake 
fact may recovered back, and general, 
subject the exceptions 
hereafter stated, the application this rule 
will permit recovery where money has been 
paid banker forged indorsement. 
this instance the bank’s right recovery 
not hampered the consideration that 
has better means detecting the forgery 
than the holder, and case mistake, may 
chargeable with the loss. 
bility knowing the signature limited 
that the drawer alone, and does not apply 
the indorsements. payment made 
under mutual mistake fact respect 
which both parties are equally bound in- 
quire, and, general, may recovered 
back. Canal Bank Bank 

Hill, 287 Amer. Exchange Bank, 
113; Star Fire Co. New 
Hampshire National Bank, H., 442 

this latter case TANEY, J., says: 

‘The general rule undoubtedly is, that the 
drawee accepting the bill admits the hand- 
writing the drawer, but not the in- 
dorsers. And the holder bound know 
that the previous indorsement, including that 
the payee, are the handwriting the 
parties whose names appear upon the bill, 
should appear that one them forged, 
cannot recover against the acceptor, although 
the forged name was the bill the time 
the acceptance. And has received 

the money from the acceptor, and the forgery 
afterwards discovered, will compelled 
repay it. 

Where Remedy Against 
Exists.—An exception the bank’s right 
recovery would seem exist, where the 
drawer, reason some act, was himself 
chargeable with the payment. ‘Fhus, 
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Hortsman Henshaw, How., 177, bill 
exchange had upon the forged indorse- 
ment the payees, but had been put 
circulation the drawers with such forged 
indorsement already upon it. bill was 
who received payment from the drawee. The 
drawers failed, and the drawee having discov- 
ered the forgery, brought suit recover back 
the money had paid. court held that 
the drawers, having admitted the handwriting 
the precluded themselves from 
disputing it, were chargeable with the pay- 
ment, and the drawee, that event, could 
not recover from the party receiving the 
money. 


Also Coggill The American Exchange 
Bank, 113, one two partners 
drew, the name the firm, draft upon 
the plaintiff, payable the order B., and 
having forged B.’s indorsement, had dis- 
counted bank and applied the proceeds 
his private use. bank transmitted the 
draft the defendant for collection, and the 
plaintiff accepted and paid the defend- 
ant. After discovering that the name the 
payee was forged, sued recover back 
the money paid. ‘The court denied re- 
covery, holding that plaintiff had right 
charge the amount against the funds the 
drawers his hands, there were none, 
maintain action against them for money 
paid their use. 


Further Alleged Exception Where Hol- 
der Takes After Certification with Forged In- 
ing, (Third Edition, Parsons (¢) 
forged certified, the bank must pay toa 
bona fide holder, who took after the certifica- 
‘he who confides the deceiver must 
suffer rather than stranger.’” Citing Hagen 
Bowery National Bank, Barb. (N. 
197. And, course, would follow from 
this that the bank had paid the amount 
the holder, could not recovered back. 

statement the law, far can 
learn, not supported authority. bank 
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not chargeable with knowledge the sig- 
natures indorsers, and its certification 
guaranty their genuineness which sub 
sequent purchaser has right rely. The 
certification simply warrants the sig- 
nature and funds, but does not beyond 
this and warrant the genuineness the in- 
dorsements. bank, therefore, not the 
deceiver whom the stranger has confided. 


Neither does the case cited bear out the 
interpretation above given. Hagen The 
Bowery Nat. Bank, supra. that case the 
signature the depositor had been forged 
check, which the bank subsequently certified 
good. The plaintiff thereafter took the 
check the ordinary course business, for 
value, and good The bank was 
chargeable with knowledge its depositor’s 
signature, and under these circumstances the 
court, course, held the bank liable make 
good its certificate paying the check, 
BERT, J., saying: principle which 


the liability rests stated Ch. J., 
Hern Nichols, Salk., 298,) namely, 
that ‘seeing somebody must loser 
this deceit, more reason that confides 
the deceiver should loser than 
stranger,’ and has become established rule 
law cases identical with this.” 


the opinion the court, which alone 
printed Barbour, the exact nature the 
forgery not disclosed. ‘The fact simply 
stated, that “the check turned out 
and the remarks the learned au- 
thor above quoted have evidently been 
founded the supposition that the bank’s 
liability was predicated upon its certification 
check with forged indorsement. 
another report the case, however, 
found Lansing, 490, the facts, well 
the opinion, are fully set forth, which 
clearly appears that the forgery was the 
signature, and the question whether 
the payee’s indorsement was, was not, 
forgery, was held entirely immaterial. 


The citation this case bearing out the 
Statement the law announced Mr. 
Morse is, therefore, incorrect, and the ab- 
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sence authority that the certification 
check, warrants not only the signature the 
drawer and the amount deposit, but also 
the validity the entire instrument, includ- 
ing the indorsement, the case holder 
who takes check after certification, where- 
the indorsement had 
forged, constitutes exception the bank’s 
right recover payment subsequently made 
thereon. 

Time Discovery and Notice.—At the 
present time the rule generally accepted 
that lapse time, short the statute 
limitations, before discovery the forged in- 
dorsement, sufficient bar recovery, pro- 
vided the bank not fault not sooner 
making discovery. But when the forgery 
discovered, reasonable diligence must ex- 
ercised giving notice thereof. Cana/ Bank 
Bank Albany, supra; Schroeder 
638; Star Fire Ins. Co. 
New Hampshire Nat. Bank, supra. 

From Date time fixed 
the statute limitations within which action 
must brought recover back payment 
made forged indorsement, begins run 
directly upon the payment, and not only after 
discovery the forgery and demand for re- 
payment, and consequently the right the 
bank recover will barred and lost 
unless suit brought within the time pre- 
scribed. 

recent case the supreme court 
the United States, the question was 
“whether bank, upon which check 
drawn payable particular person or- 
der, pays the amount the check one 
presenting with forged indorsement 
the payee’s name, both parties supposing the 
indorsement genuine, the right action 
the bank recover back the money from 
the person obtaining accrues immedi- 
ately upon the payment the money, only 
after demand for its repayment.” ‘The fact 
the forgery was not learned the paying 
bank until more than six years after the pay- 
ment, and upon subsequent demand and suit 
brought, the foregoing question arose. The 
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court held the right action accrued imme- 
diately upon the payment the money, and 
not only after demand for its 
and that the action was barred the statute 
limitations New York six years from 
the date such payment. Manuf. 
S., 26, Oct., 1888. See also Corn Exchange 


Fact that Holder Prejudiced Delay 
Discovery fact that the 
party whom the money has been paid 
forged indorsement has, reason delay 
discovery the forgery, lost recourse upon 
prior parties, which earlier notice would 
have prevented, will not affect the bank’s 
right recovery. 


Thus Corn Exchange Nassau 
Bank, supra, depositors check upon the 
Corn Exchange Bank, dated November 
1874, which was paid the latter the 
next day the Nassau Bank, and charged 
against the drawers. March 23, 1876, 
some sixteen months later, the drawers noti- 
fied the Corn Exchange Bank that the 
payee’s indorsement was forged, commenced 
suit recover the money withheld account 
the check, and recovered judgment. 
Corn Exchange notified the. Nassau Bank 
the suit its commencement, and after pay- 
ment the judgment demanded repayment 
the amount paid, and offered return 
the check. Being refused, brought suit 
against the Nassau Bank. was proven 
that neither the Corn Exchange Bank nor the 
drawers the check took any measures 
ascertain the genuinenéss the indorsement 
until the time the drawers brought suit, and 
that had been otherwise the forgery would 
have been discovered, and the Nassau Bank, 
notified, could have protected itself from 
loss. ‘The court, however, allowed recovery, 
holding that the Corn Exchange Bank was 
under duty the Nassau Bank ex- 
amine and ascertain the genuineness 
the indorsement, before paying, and that 
was not estopped the delay. ‘The re- 
covery, however, was limited the amount 
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paid the Nassau Bank, with simple interest, 
and did not include the costs the drawer’s 
suit against the Corn Exchange Bank. 

Evidence was offered the case show 
that, usage among banks the city 
New York, was the duty the Corn 
change Bank examine and satisfy itself 
the genuineness the signatures the 
drawer and payee’ the check, and return 
the same immediately not good. ‘This 
was excluded the ground that local 
alter rule law. 


PROMISSORY 
DISCHARGE JOINT MAKER. 


Supreme Court New Mexico, February, 
1889. 


alteration promissory note, changing the date and 
increasing the amount and rate of interest, made by the 
maker and party whom the holder had sent with 
procure new note t.erefor, will discharge 
a joint maker who has not consenced thereto, although the 
alteration has been made without the knowledge con- 
sent the holder, and not fraudulently, but innocently 
and good faith, under the mistaken belief that the 
tion would legal and effectual execution 


Appeal from district court, Bernalillo 
county. 

Field, for appellee. 


Reeves, the 26th day Septem- 
ber, 1885, Frank Ruby brought his bill 
complaint against William and 
John William Randall and ‘leresa Ran- 
dall, defendants. bill alleges that the 
complainant loaned John William Randall 
the sum $1,500, and consideration 
the loan, and evidence the indebtedness, 
the defendant executed and delivered one 
Mariano Armijo, trust for the complainant, 
his promissory note hereinafter described. 
Prior the execution and delivery the 
note the defendant, William in- 
dorsed his signature and name upon the 
the note, and delivered the same blank 
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the defendant, John William Randall, and 
afterwards the same was signed said Ran- 
dall, and Randall, also one the 
defendants, and delivered one Mariano 
trust for the complainant. When 
the note was delivered Mariano Armijo 
the same was words and figures follows— 
to-wit: “$1,500. ALBUQUERQUE, M., 
April 1883. One year after date 
promise pay the order Mariano Arm- 
ijo, trust for Frank Ruby, fifteen hundred 
hundredths dollars, the Central Bank 
here, eight per cent. per annum from date, 
value received. RANDALL, 
the note was indorsed Mariano Armijo 
follows: “Pay Frank Ruby order. 
transmitted Mariano Armijo and re- 
ceived the complainant. ‘The complain- 


ant stated that the time received the 
note was absent from the territory New 
Mexico, and that after receiving the same, 


being dissatisfied with the form thereof, and 
being desirous obtaining from the makers, 
William John William Randall, 
and ‘Teresa Randall, another and different 
note evidence said indebtedness, instead 
and lieu the note above set forth, for 
that purpose sent and transmitted the note 
the partnership firm Armijo Bros. 
Borrodaile, doing business 
county, and composed Mariano Armijo 
and others, and requested and directed them 
procure and obtain the execution and de- 
livery different note, before mentioned. 
The complainant states, information and 
belief, that Armijo Bros. Borrodaile neg- 
lected obtain any other different note 
lieu the above-mentioned note, and 
that the said John William Randall and John 
Borrodaile, while the note was the posses- 
sion the firm, changed and altered with- 
out the knowledge consent complainant, 
such manner that the same became and 
was form, words, and figures following— 
to-wit: “$1,590 ALBUQUERQUE, 
M., April 27, 1883. One year after date 
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promise pay the order Mariano Arm- 
ijo, trust for Frank Ruby, fifteen hundred 
and ninety hundredths dollars, the 
Central Bank here, twelve per cent. per 
annum from date, value received. 
and signed upon the back hereinbefore 
stated. ‘The complainant further stated that 
the alteration was made, without any au- 
thority direction from him, Randall 
and Borrodaile, one them, good 
faith, inadvertently and innocently, for the 
purpose and with the intent their part 
execute and carry out the wishes and direc- 
tion complainant regard the procure- 
ment another and different note, and 
lieu instead the first mentioned note, 
and mistake and inadvertence their 
part, and the mistaken belief that the 
means such alteration the wishes and direc- 
tions complainant could and would 
well, effectually, and legally accomplished 
and executed the execution the 
makers another and different note lieu 
thereof, and without any fraudulent wrong- 
ful intent their part, that complain- 
ant, other person; that ‘Talbott 
pretends and gives out that the alteration was 
made without his knowledge consent, and 
that reason thereof became, was, and 
released and discharged from all liability 
complainant reason the note and 
loan alleges that John William Randall and 
‘Teresa Randall have become and now are 
non-residents this territory and insolvent, 
that action judgment law against 
them would useless and unavailing; and 
that, unless the note restored its original 
proper form, complainant will sustain irre- 
parable injury; and prays that this may 
done, and for further relief the premises 
equity may require. All the defendants 
entered their appearance. 

The defendant ‘Talbott demurred the 
bill for want equity, the court sustained 
the demurrer, and, the complainant refusing 
plead further, the court dismissed the 
bill the defendant, the com- 


plainant’s costs, and the complainant brings 
the case into this court appeal, and as- 
signs errors: “(1) district court 
erred sustaining the demurrer appellee, 
William one the defendants 
below, the amended bill complaint 
appellant, the complainant below, and dis- 
missing said bill, for the reason that the 
same sufficient form and substance 
entitle said complainant the relief therein 
prayed. And said complainant prays that 
the judgment aforesaid may reversed and 
annulled, and that may restored all 
things which has lost occasion said 
judgment.” 

Counsel for appellant relies upon the fol- 
lowing propositions grounds for the re- 
versal the judgment this case: (1) De- 
fendant was joint maker the 
note, and defendant Randall was his agent 
fill and deliver the same. (2) The 
alteration having been innocently 
takenly made, under the admitted circum 
stances, equity has jurisdiction restore the 
instrument its (3) Borro- 
daile and Randall held have acted for ap- 
pellants and not strangers, then the bill 
shows that they were acting under mistake, 
and without fraudulent purpose, and 
lant, innocent party, entitled equity 
the correction, which cannot impose any 
burden upon different from that which 
confessedly assumed signing the note 
upon the faith which appellant advanced 
the money. Equity has jurisdiction correct 
court law has not. 

proposition present the case blank in- 
dorsement third party, made before the 
instrument indorsed the payee, 
fore delivered, the question being 
whether the party deemed original 
promisor, guarantor, indorser. ques- 
tion was fully examined the supreme court 
the United States the case Good 
give this question separate consideration 
the present case, the rights and liabilities 
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the parties will shown the examina- 
tion the other propositions. 

596, the court held that “where material 
alteration made promissory note 
one unauthorized and without the knowl- 
edge consent the owner such note, 
the note not thereby avoided against 
such words, interest from 
date,” were added the note after its execu- 
tion. Strode, Ohio, 480, the 
take the parties the legal effect the 
terms used, fails carry out their intention, 
relief may afforded equity,” and that 
mistake law may corrected 
Cal., 147, the court held: person who 
has authority so, and who not the 
agent for the payee for that purpose, writes 
across the face draft payable generally 
money the words payable United States 
gold coin,’ not such alteration the 
draft vitiates it.” So, the case Bank 
Emerson, Paige, 359, was held that 
“the court chancery authorized cor- 
rect the errors and supply the omissions 
its registers, clerks, and other officers, 
when can done without detriment the 
rights third persons, and where substantial 
justice requires done.” cita- 
tions will suffice, presenting the views 
counsel for the appellant his side the 
case. 

Counsel for the appellee, contends 
that the alteration the note was made 
one the makers and the agent the 
appellant, without the knowledge consent 
the appellee, operated discharge him 
from liability the note. Authorities are 
cited counsel support the proposi- 
tion. ‘The case Wood Steele, Wall., 
80, was action upon promissory note 
made Steele and Newson, bearing date 
October 11, 1858, payable their own order, 
one year from date, and indorsed them 
Wood, the plaintiff. appeared the face 
the note that “September” 
stricken out, and “October 11th” substituted 
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the date. circuit court instructed the 
jury “that, the said alteration was made 
after the note was signed the defendant, 
Steele, and him delivered the other 
maker, Newson, Steele was discharged from 
all liability said note.” ‘The jury found 
for the defendant, and the plaintiff prosecuted 
writ error reverse the judgment the 
supreme court the United States. 
court said: “It was rule the common 
law, far back the reign Edward 
that rasure deed avoids it. ‘The effect 
alterations deeds was considered 
Pigot’s Case, Coke, 27, and most the 
authorities upon the subject down that 
time were referred to. Master Miller, 
Term R., 320, the subject was elaborately 
examined with reference commercial 
paper. was held that the established rules 
apply that class securities well 
deeds. now settled both English and 
American jurisprudence that material altera- 
tion any commercial paper, without the 
consent the party sought charged, 
alteration the date, whether hasten 
delay the time payment, has been uni- 
formly held material. fact this 
case that the alteration was made before the 
note passed from the hands Newson can- 
not affect the result. had authority 
change the date. grounds the dis- 
charge such cases are obvious. agree- 
ment longer the one into which the de- 
fendant entered. Its identity changed. 
Another substituted without his consent, 
party who had authority con- 
sent for him. ‘There longer the neces- 
sary concurrence minds. ‘To 
prevent and punish such tampering, the law 
does not permit the plaintiff fall back upon 
the contract was originally. pursu- 
ance but wise policy, annuls the 
instrument the party sought 
wronged. ‘The rule that where 
one two innocent persons must suffer, 
who has put the power another 
the wrong must suffer the 
defendant could more have prevented 
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the alteration than could have prevented 
complete fabrication, and had little 
reason anticipate one the other. 
law regards the security after altered 
entire forgery with respect the parties 
who have not consented, and, far they 
are concerned, deals with 
referring the following cases: Goodman 
Eastman, H., 456; Waterman Vose, 
Me., 504; Outhwaite Luntley, Camp., 
180; Bank Yeates, 391 Mitchell 
Ringgold, Har. J., 159; Stephens 
Graham, Serg. R., 509; Miller Gille- 
land, Pa. St., 119; Heffner Wenrich, 
Pa. St., 423; Cloud, Litt., 207; 
his Equity Jurisprudence, (volume 138,) 
says: “It matter regret that, the 
present state the law, not practicable 
present any more definite form the doc- 
trine respecting the effect mistakes law, 
clear the subject from some obscurities 
and uncertainties which still 
But may safely affirmed upon the high- 
est authority, well established doctrine, 
that mere naked mistake law, unattended 
with any such special circumstances have 
been above suggested, will furnish ground 
and the present disposition courts 
equity narrow, rather than enlarge, 
the operation exceptions.” Id. 110, 
111; Story, Cont., 407. 

these conflicting decisions, believed, 
the weight authority, that the alteration 
the note was material and being done 
one the makers and John Borrodaile, 
one them, without the consent 
bott, was thereby discharged from liability 
the note. not alleged the petition 
why Ruby was dissatisfied with the original 
note, except its form, nor what was the 
form desired, only that should an- 
other and different note from the makers, 
bott and John William Randall and ‘Teresa 
Randall, evidence the debt. Ruby ap- 
pears possession the altered note, 
which asks may restored its original 
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form, and which bore unlawful 
ous rate interest. sum for which the 
note was given and its date and the rate 
interest, were altered, and different sum and 
date and rate interest substituted. 
would useless proceeding restore the 
note its original form, unless was in- 
tended that should liable in- 
dorser one the makers. demurrer 
was properly sustained, and the bill com- 
plaint dismissed Talbott. Judgment 
affirmed. 


HENDERSON, J., concurs. 


the opinion majority the court, 
prefer place the the judg- 
ment below the grounds herein stated, and 
not willing hold that the alterations 
the note complained the bill avoided 
tract, erased and interlined without his con- 
sent, enforce such instrument, im- 
portant one, and willing hold 
principle which might deprive the holder 
such paper from enforcing it. ‘The com- 
bill tersely states the theory his 
case, and follows: 


“Your orator, Frank Ruby, citizen and 
resident the state Colorado, brings this, 
his bill complaint, against William ‘Tal- 
bott, citizen and resident the county 
Bernalillo and territory New Mexico, and 
John William Randall and ‘Teresa Randall 
citizens and residents the state New 
York, defendants herein, and thereupon your 
orator complains and says: heretofore, 
to-wit, the 17th day April, 1883, 
said county Bernalillo, the request 
said defendants herein, your orator loaned 
John William Randall the sum fifteen 
hundred dollars lawful money the 
United states, and consideration thereof 
the said defendants, evidence said in- 
debtedness, made, executed, and delivered 
one Mariano Armijo, trust for your orator, 
their certain promissory note hereinafter 
specially mentioned and described. Your 
orator states that, prior the execution and 
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delivery said note, the defendant, William 
Talbott, the name and signature 
‘Talbott, wrote and indorsed his signature 
and name upon the back said note, and 
delivered the blank the defendant, 
John William Randall, and that 
same was, and under the direction said 
John William Randall, subscribed and signed 
the said John William Randall and 
Randall, and afterwards, to-wit, the 
same day, was delivered one Mariano Arm- 
ijo trust for your orator. when the 
said note was delivered Mariano Armijo 
trust for your orator, aforesaid, the same 
was words and figures follows, to- 
wit: ‘$1,500.00. ALBUQUERQUE, M., 
April 17, 1883. One year after date 
promise pay the order Mariano Arm- 
ijo, trust for Frank Ruby, fifteen hun- 
dred hundredths dollars, Central Bank 
here, eight per cent. per annum from date, 
value received. JoHN RANDALL, 
to-wit, the same date, the said note was 
indorsed the said Mariano Armijo, 
lows: ‘Pay Frank Rubyor order. [Signed] 
And the same was the 
said Mariano Armijo transmitted 
ceived your orator. Your orator states 
that the time said note was received 
him was absent from said territory New 
Mexico, and that after receiving the same, 
being dissatified with the form thereof, and 
being desirous obtaining from the said 
makers, William John William 
Randall, and Randall, another and 
different note, evidence said indebted- 
ness, instead and lieuof note above 
set forth, for that purpose sent and transmit- 
ted said note the partnership firm doing 
business under the name and style Arm- 
ijo Bros. Borrodaile,’ said county 
Bernalillo, and composed Mariano Armijo, 
Elias Armijo, and John Borrodaile, and re- 
quested and directed them procure and 
obtain the execution and delivery such 
other and different note before mentioned, 
and evidence said loan hereinbefore 
mentioned. 
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Your orator further states that in- 
formed and believes that the said Armijo Bros. 
Borrodaile neglected and failed obtain 
the execution and delivery any other dif- 
ferent note your orator lieu said 
above-mentioned note, and that the said John 
William Randall and John Borrodaile, while 
said note was possession said firm, 
Armijo Bros Borrodaile, for the purpose 
aforesaid, changed and altered the said note, 
without the knowledge consent your 
orator, such manner that the same became 
and was form, words and figures follow- 
ing, to-wit: ‘$1,590 Albuquerque, 
M., April 27, 1883. One year after date 
promise pay the order Mariano 
Armijo, trust for Frank Ruby, fifteen hun- 
dred and ninety hundredths dollars, the 
Central Bank here, twelve per cent. per 
annum from date, value received. 
—and signed upon the back thereof here- 
inbefore stated. Your orator further states 
that the said alteration was made without 
any authority direction from your orator 
the said Randall and Borrodaile, one 
them, good faith, inadvertently 
nocently, for the purpose and with the 
tent their part effectuate and carry out 
the wishes and direction from your orator 
regard the procurement another and 
different note lieu and instead said note 
hereinbefore set forth; and mistake 
and inadvertence their part, and the 
mistaken belief that means such altera- 
tions the wishes and directions aforesaid 
your orator couldand would well, effec- 
legally accomplished and executed 
the execution said makers another 
and different note lieu thereof, and without 
any fraudulent wrongful intent their 
part that your orator, any other 
person. But your orator states that said Tal- 
bott pretends and gives out that said altera- 
tion was made without his knowledge con- 
sent, and that reason thereof became, 
was, and released and discharged from all 
liability your orator reason said note 
said loan hereinbefore mentioned. Your 
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orator advised counsel and believes that 
account and reason said alteration 
is, the strict rules the common law, 
barred and deprived the right recovery 
against said upon said note its 
said altered your orator informed 
and believes, and states, that since the al- 
teration the said note, and since the same 
became due and payable according the 
terms thereof, the said John William Randall 
and Randall have become and are 
now non-residents this territory, and 
wholly insolvent, that action judg- 
ment law against them, either them, 
would wholly useless and unavailing, and 
that, unless said note restored its origi- 
nal and proper form, your orator will sustain 
irreparable injury. Forasmuch, therefore, 
your orator without remedy the premises 
except court equity, and the end 
that the said William John Wil- 
liam Randall, and Randall, who are 
made parties defendant this bill, may 
required’ make full, true, and perfect an- 
swer the same, but not under oath, (the 
answer under oath being hereby expressly 
waived,) and that the said promissory note 
may restored the said defendants 
the original form thereof, before 
the same was altered aforesaid, de- 
fault such restoration them the 
master chancery this court, some 
other manner under the direction this 
court, and that your orator may have such 
other and further relief the premises 
equity may require and your honor shall 
seem meet.” 

‘To this bill demurrer was sustained 
‘the court below, and that action com- 
plained here. 

will observed this not action 
law recover the note either its orig- 
inal its new form after the change, but 
appeal the equity jurisdiction the 
court, under the particular facts pleaded, 
restore the note decree its original 
form; and shows very strong case for relief 
some way. alteration complainant 
did not authorize, nor does anywhere appear 
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that ratified approved consented 
the act whereby the form the note sub- 
particulars was changed, nor was 
any way negligent, nor did impose any 
hardship upon the accommodation maker, 
Talbott; yet contended, the operation 
some rule law, that cannot recover 
the note originally made, altered, 
and that equity will not decree restoration. 
so, complainant made the victim 
act done without his authority consent, 
never approved ratified him, and which 
was powerless prevent. not be- 
lieve the law imposes such hardship 
innocent person. ‘To would 
punish when there offense, inflict 
penalty where there wrong. ‘The orig- 
inal transaction, appears the averments 
the bill, was this: Mariano Armijo was 
the trustee Ruby. The Randalls procured 
from Ruby loan $1,500, the faith 
their signature the note originally made, 
and the signature accommodation 
maker who may some sense 
the paper was probably the inducement for 
Ruby part with his $1,500. When the 
note was executed and delivered Armijo, 
and the money paid the Randalls, the 
transaction was completed and 
liability fixed. promise being 
made Armijo, trust for Ruby, assign- 
ment him was necessary. ‘lhe position 
the appellee that, without payment 
the maker, the absence negiigence 
the part Ruby, the holder, and with fraud 
improper wrongful act imputed him, 
yet the maker discharged liability, and 
all remedy Ruby gone. position 
that cannot recover the note its 
new form, because not the note 
Talbott; that cannot recover the 
form, because the unauthorized in- 
terlineation the note, and addition thereto, 
has destroyed its validity, and that equity 
powerless relieve. that correct 
position, then there may wrong and 
remedy. not believe honest obliga- 
tion pay money can discharged 
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wiped out that way; but, the contrary, 
hold that the complainant, Ruby, has ample 
legal remedy, action law the note 
its original form, with averments like those 
the bill complaint, showing that the 
interlineations and changes were made with- 
out the holder’s consent authority 
knowledge. Proof such averments would 
relieve the holder all responsibility for the 
alteration, and require the court disregard 
it. The averments the bill are clearly 
the effect that Armijo Bros. and Borrodaile 
were Ruby created his particular agents 
one single act, and not his general agents. 
this point the bill avers: orator 
states that the time said note was received 
him was absent from the territory 
New Mexico, and after receiving the same, 
being dissatisfied with the form thereof, and 
being desirous obtaining from the makers, 
Wm. Talbott, John Randall, and 
Randall, another and different 
note evidence said indebtedness, instead 
and lieu the note above set forth, for 
that purpose sent and transmitted said note 
the partnership firm doing business under 
the name and style ‘Armijo Bros. 
Borrodaile,’ said county Bernalillo, 
and requested and directed them 
procure and obtain the execution and 
delivery such other and different note, 
before mentioned, and evidence said 
loan before mentioned.” 

general agent one authorized trans- 
act all his principal’s business, all his 
business some particular kind. partic- 
ular agent one authorized one two 
lar special agent exceeds his authority, 
the principal not bound.” Pars. Cont., 
averments just quoted from the bill 
show clearly that Ruby created the firm 
his special agent only take new note and 
thereupon surrender the old one. firm 
was not constituted his general agent erase, 
interline, add to, alter the old note. 


the contrary, the authority was carefully 
guarded and expressly limited the taking 
new note lieu the old one. 


The 
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firm exceeded its authority, and, instead 

requiring new note, its instructions pro- 

vided, went outside the authority, and, 

without either the knowledge consent 

Ruby, changed alteration the old note 

important particulars, will seen the 

bill. ‘This act, outside the authority 

the agent, should not bind Ruby, while 

repudiates the act. ‘Ihe question here be- 

tween the holder and the original 

accommodation maker, being averred 

the bill that the Randalls are both non-resi- 

dents the territory, and also insolvent. 

held that this unauthorized act does 
not discharge ‘Talbott, such holding does 
not enlarge his liability, but only compels 
him perform his original promise. ‘There 
nothing the case the nature es- 
toppel, Ruby has done nothing apparent 
from the averments work estoppel. 
The original note should not avoided 
against Ruby penalty for tampering 
with it, because the averments show has 
not done so. ‘Talbott, the act complained 
of, can way made pay more than 
agreed. ‘The case Wood Steele, 
Wall., 81, not conclusive this one. 
that case the alteration the instrument 
was one the makers, and before its de- 
livery the payee, and the action was not 
the original note, but the instrument 
its changed form. ‘The court properly held 
the new note was not the note the surety 
signed, and was therefore not liable. 
course, him, the new note was for- 
gery, because never signed it, and the al- 
teration made effect new note. What 
the court say that case about the effect 
the alteration the note originally signed 
entirely outside the issue then before the 
court, and may properly regarded 
dictum, and not binding this court. 

Lubbering Kohlbrecher, Mo., 596, 
the effect unauthorized alteration 
note was passed upon. case was suit 
note $100. defendants proved 
that the words “with interest from date” 
were added the note after its execution. 

The court below that case declared the 
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not affected any alteration erasure 
spoliation made the note sued on, unless. 
the same was done her her knowledge 
consent. Anagent has noimplied 
his principal, unless such act done the 
knowledge consent the principal” ‘The 
supreme court hold the law declared 
correct, and say: “In this case the addition 
the words and the subsequent erasure 
them was not brought home the plaintiff. 
She not bound the illegal and unau- 
thorized conduct those who were her 
agents, nor should she affected any act 
wrong law, and not within the scope 
the agent’s authority business, unless the 
act sanctioned, subsequently affirmed, 
her.” 

tice very strongly condemned the old 
doctrine, that every material alteration 
deed, even stranger, and without priv- 
ity either party, avoided the deed. con- 
sidered the old rule repugnant common 
sense and justice, inflicting innocent 
party all the losses occasioned mistake, 
accident, the wrongful acts others. 

the same effect Langenberger 
Kroeger, Cal., 148. Inthat case the de- 
fendant, residing Anahiem, made and de- 
livered one Smith, for the plaintiffs, 
draft Leopold Kahn San Francisco, for 
$622, payable the order the plaintiffs, 
but specified particular kind money 
which was paid. receiving the 
draft, Smith, without the authority the 
defendant, and, far the evidence shows, 
‘without the knowledge authority the 
plaintiffs, wrote across it, red ink, the 
words, payable United States gold coin.” 
Notwithstanding this alteration, judgment 
was rendered the draft, which was upheld 
the supreme court. ‘The court say: 
was evidence the nature extent 

Smith’s agency, and, the absence all 
proof that point, cannot inferred that 
Smith was acting the scope his agency 
writing these words across the draft, and 
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the plaintiffs are not bound responsible 
for his unauthorized act, unlcss they subse- 
quently adopted and ratified with knowl- 
fore the unauthorized act stranger hav- 
ing interest the transaction, and did 
not vitiate the draft.” 

That case point. ‘The firm Armijo 
Bros. Borrodaile stood the same relation 
the note that Smith did the draft. Each 
was holder the paper for 
purpose, the agent its owner, and 
neither had the right add take from the 
paper. Each acted outside authority, and 
the California case the holder the 
draft should not law defeated his 
right the unauthorized act agent, 
this case the plaintiff should, action 
law the original note, have relief against 
the unauthorized act his especially 
where would not make the lia- 
bility greater single nickel than that 
which originally assumed. distinc- 
tion observed between the alteration 
and the spoliation instrument the 
legal consequences. alteration act 
done upon the instrument which its mean- 
ing language changed. ‘The term is, 
this day, usually applied the act the 
party entitled under the deed instrument, 
and imports some fraud improper design 
his part change its effect. But the act 
stranger, without the participation 
the party interested, mere spoliation, not 
changing its legal operation, long the 
original writing remains legible. If, the 
unlawful act stranger, the instrument 
mutilated defaced, that its identity 
gone, the law regards the act, far the 
rights the parties the instrument are 
concerned, merely accidental destruc- 
tion primary evidence.” Greenl. Ev., 
held, where one made alteration 
note not having authority so, that 
such act was mere trespasser, and the 
note was not thereby held void. 
the spoliation done agent one 
the parties, will not avoid the contract, 
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the agent had express implied author- 
ity Amer. Eng. Cyclop. Law, 
505. support the text the author cites 
the following authorities: Van 
Barb. Y., 501; Collins Makepeace, 
227; Bigelow Stilphen, 521; 
ation, when made stranger contract, 
cannot invalidate Amer. Eng. Cy- 
clop. Law, 505. 

Parsons his work Contracts, 
(volume 716, note m,) fully discusses 
the effect alteration upon written in- 
struments. says: “In this 
clearly settled that material alteration 
stranger will not render instrument void, 
can shown evidence what the in- 
strument was before was altered.” ‘The 
following authorities are cited the learned 
author, whose accuracy statement 
the result decided cases always received 
correct, support his views. 
Johnson, Conn., 192; Rees Over- 
baugh, Cow., 746; Lewis Payn, Cow., 
71; Medlinv. Platte Co.,8 Mo., Davis 
Carlisle, Ala., 707; Waring Smyth, 
Barb., Ch. 119; Smithv. McGowan, Barb., 
Gheen, Pa. St., 388. “If the altera- 
tion not fraudulent, although cancels the 
instrument, will not cancel the debt 
which the instrument evidence.” Pars. 
Cont., 720; Ripper, 100. 

quoted Amer. Rep., 232, addition 
the discussion that question the opin- 
ion, the following authorities are cited 
note, support the doctrine that the 
will not avoid the instrument.” ord 


Ford, Pick., 418; Piersol Grimes, 
Ind., 129; Crockett Thomason, Sneed, 
342; Fulmer Amer. Rep., 172, 
and notes. has been impossible exam- 
ine the authorities thus cited the note 
the New Jersey case verify the correctness 
the citation, but they are given here the 
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belief that they will found support the 
principle which they are cited. 

Hunt Gray, supra, contains mind 
such forcible and irresistible argument 
support the position that liability exists 
law the {original note this case de- 
scribed, that from the opinion 
that court are here given. facts that 
case, disclosed the record, are these 
suit was upon note which the de- 
fendant was maker, one John Hunt being 
the payee. consideration the note 
was horse sold delivered. horse 
was the property George Hunt, the plain- 
tiff, for whom said John Hunt was acting 
agent the sale the horse. 
agency was not disclosed defendant. Up- 
receipt the note the agent showed 
his principal, the plaintiff, and took the 
bank have discounted for his use. The 
bank refused cash the note, was 
drawn without merely. The 
agent, without knowledge the plaintiff, 
thereupon inserted into the note the words 
“or discount.” The bank then took the note, 
and the proceeds passed the plaintiff. 
note not being paid maturity, the 
plaintiff took and brought suit upon it. 
the action then before the supreme court, 
that court say: alteration was ma- 
terial one, and alleged was made 
the agent the plaintiff. question, 
then, presented the effect such 
alteration written contract. have 
doubt any legal instrument is, means 
evidence, annulled such act. This 
the doctrine extracted from Year Books, 
expounded Pigot’s Case, Coke, 27. 
‘The law, resolved this celebrated de- 
cision, was that when any deed altered 
point material the plaintiff himself, 
any stranger without the privity the 
obligee, interlineation, addition, rais- 
ing, drawing pen through line, 
through the midst any material word, that 
the deed thereby becomes and the 
recent case Davidson Cooper, Mees. 
Mees. W., 343, Lord ABINGER, 
delivering the judgment the court 
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exchequer, said: doubt but that, 
case deed, any material alteration, 
whether made party holding it, 
stranger, renders the instrument altogether 
void from the time when such alteration 
made.’ Master Miller, Term R., 320, 
this doctrine was held applicable 
promissory notes and all written contracts. 
the extent that legal instrument will 
avoided alteration made, either direct- 
indirectly, the party claiming in- 
terest under it, this doctrine has been repeat- 
edly recognized this court, and prin- 
ciple our legal system not ques- 
tioned. reasons for this rule 
are obvious, and the most solid character. 
its absence, the inducement fraud 
would and public policy requires it. 
the language Lord Kenyon: ‘No man 
shall permitted take the chances 
committing fraud without running any risk 
losing the event that detected.’ 
the instrument has been altered 
the mistake the party holding it, relief 
must sought court equity. Within 
this limit, not find that the legal 
ple has been seriously called question. 
destroyed it, such alteration, legal in- 
tendment, ascribed the plaintiff. 
But here, think, intervenes one the in- 
firmities the defense. ‘The alteration 
this note was not the act the plaintiff, be- 
cause the person who made was not his 
agent for that purpose. ‘These were the 
facts: John Hunt was the agent who sold 
the horse for him. that trans- 
action took the note dispute, and car- 
ried the plaintiff. then took 
the bank, and had discounted, the proceeds 
going the plaintiff. From these circum- 
stances authority alter this note cannot 
inferred. could not have been within 
the contemplation either the principal 
the agent the time the creation the 
agency. Consequently the act must re- 
garded done stranger, without the 
concurrence, express implied, the plain- 
tiff. ‘The question is, will alteration made 
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stranger vitiate the note will ob- 
served that the rule stated Lord Coke 
the case cited from his reports, answers 
this inquiry the affirmative, and that seems 
be, after some fluctuation sentiment, 
the present prevailing opinion the English 
courts. But the doctrine rests, think, rather 
ancient than actual ancient decis- 
ions, and the American rule, and with much 
better reason, appears entirely the other 
way. Prof. Parsons treats the rule com- 
pletely settled this country that material 
alteration stranger will not render in- 
strument void, can shown evidence 
what the language was originally stood, 
Pars. Cont., 223, note where the cases 
the subject will found collected. the 
common law, its ancient form, cannot 
said have been settled this point 
imperative this court, are lib- 
erty follow either the modern English 
American rule, and have already said the 
latter seems preferable. only ground 
have found suggested support the new 
stringent rule this: that paper cannot 
altered stranger without laches the 
part the holder it. But this as- 
sumption which has foundation fact. 
not always remiss who trusts his 
paper with another. Many them, every 
one knows, must constantly passing from 
hand hand. Under such circumstances, 
the imputation laches utterly misplaced. 
Nor does there appear any necessity, arising 
from considerations public policy, for the 
enforcement severe rule. Strangers 
havirg interest instrument are un- 
der great temptation corrupt it, and 
therefore evil which will not often oc- 
cur, while the injustice concealing writ- 
ten contract, without fault the party hold- 
ing it, flagrant that should require the 
strongest reasons for the law imply it. 
Adopting, then, the rule recognized the 
courts this country, and applying this 
case, the result that this verdict founded 
the note question must stand, the 
note was not altered the plaintiff, nor 
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with his consent, and the act stranger 
could not deprive its legal force.” 

The case which has been fully quoted 
mind absolutely conclusive the 
nghts the plaintiff, Frank Ruby, this 
case. pertinent inquire, what has 
Ruby done that his right action the orig- 
inal note should taken from him? Wood 
Steele, Wall., 80, was action ona note 
which had been changed without the con- 
sent the surety its changed and new 
form. changed, without the surety’s con- 
sent, was not, sued upon, his promise, 
and course recovery thereon could not 
had law. here, ‘Talbott sued 
the note changed its new form, did 
not consent it, was party it, would 
not such form his promise, and would 
defeat recovery; has not been injured. 
Shall said this original note the case 
under consideration must treated de- 
stroyed, satisfied, having force effect 
law equity prevent other persons from 
changing other notes matter public 
policy? the answer clear. es- 
tablishment such rule will rather encour- 
age the destruction written instruments 
interlineation erasure than the contrary. 
Such principle would stand constant 
inducement such changes. Persons would 
thereby tempted surreptitiously many 
ways procure the alteration the paper 
the easiest mode discharge therefrom. 
Was the plaintiff negligent because, being ab- 
sent, entrusted the original note 
agent surrender it, and receive new 
note its place? ‘The employment 
agents and attorneys take, renew, negotiate 
and collect notes one the most common 
tablish the principle this territory, that 
one who intrusts note with another, 
collected, negotiated, delivered re- 
ceipt new and satisfactory obligation, 
shall lose all remedy the agent, either 
mistake his wrong, exceeds his author- 
ity, and without the owner’s knowledge 
consent ratification interlines the 
paper, materially change it. 
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rule, judgment, that the holder may 
made lose his right himself alters 
the act, but not without 
Insurance Co., 330, Mr. Justice Clif- 
ford, delivering the opinion the court, 
said: Persons dealing with agent are en- 
titled the same protection dealing 
with the principal, the extent that the 
agent acts within the scope his authority. 
Pursuant that settled rule law, set- 
tled that where party negotiable instru- 
ment intrusts another for use such, 
with blanks not filled up, such instrument 
delivered carries its face implied au- 
thority complete the same filling the 
blanks, but may not make 
new instrument erasing what written 
printed, nor filling the blanks with stip- 
ulation repugnant the plainly expressed in- 
tention the same, shown its printed 
terms.” seems me, the act wrong- 
ful, outside authority, clearly should not 
bind any way affect the parties the 
note. certainly harsh rule hold that 
mere custodian paper may, without right, 
against his instructions, without the payment 
dollar the surety, without imposing 
him new obligation hardship, release 
maker from liability, running the pencil 
pen through material word line the 
instrument. that the state the law, 
easy way pay debts. 

may, however, contended that the 
original note was avoided because the aver- 
ments showing the act one the makers 
with respect the change. reference 
the bill discloses that charged that Ran- 
dall and Borrodaile, one them, while 
the note was the possession Armijo 
Bros. Borrodaile, without authority, made 
the changes described the bill. nowhere 
appears that Randall had possession cus- 
tody the note Ruby’s direction con- 
sent. contract was completed and lia- 
bility fixed when the note was delivered 
Ruby. After that Randall had right its 
custody, except payment was 
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then completed transaction. had made 
delivery. Suppose, after that, had request- 
note, and while having his custody 
Randall had stricken out written mate- 
rial words, without the knowledge consent 
Ruby, would such act release 
the other so, all accommoda- 
tion maker need do, pay his obligation 
discharge his debt, procure the maker 
ask the holder examination the 
paper, which, the trust usually pertaining 
business transactions, would granted, 
and then, while making such examination, 
strike out any material word, write one, 
and moment thereby the obligation, 
the twinkling eye,” paid, discharged, 
gone. mere statement such propo- 
sition would seem carry its own refutation. 
How, under the allegations the bill, does 
Randall stand differently towards the note? 
What right had the possession the 
note? Ruby did not intrust 
did not intrust authorize Armijo Bros. 
Borrodaile so, even allow Randall 
custody inspection it, but only 
condition that new obligation different 
form should made. this note were 
Randall’s hands, pending the payment the 
money, before the completion the transac- 
tion for delivery ‘Talbott payment 
the money, and while his hands Randall 
altered the same, may different rule 
would but after the transaction was 
complete, the note delivered Talbott, and 
the liability all parties fixed, under 
the averments the bill, believe that Ran- 
dall should regarded stranger, and 
that neither his alteration the note, nor the 
unauthorized change its terms, could de- 
stroy the right action the 
original instrument. The complainant was 
careful not aver did not have right 
action the note its original form, but 
did aver that upon advice his counsel 
believed had right action the 
note its new and altered form. ‘That 
did not have such right action apparent, 
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but believe has right action the 
original note, the averments the bill are 
true, and did not afterwards ratify the act 
which imputes Borrodaile Randall 
changing the note, notwithstanding the alter- 
ation, and for that reason has adequate 

remedy law, and did not need the aid 

court equity restore the note. that 

ground the action the court below sus- 
taining the demurrer, seems me, should 
sustained. 

NEGOTIABLE 
AND 
CONSID- 
ERATION. 


Supreme Court Kansas, March 1889. 


transferred, indorsement the thereof, an. 


innocent holder for value, before maturity, in order to in- 
vest the holder with the legal title thereto, and deprive the 


maker from pleading his equities and defenses; and 


action promissory note, wherein verified defense 
pleaded, alleging that the payee never indorsed the note, 
and there some evidence tending show that was 
without consideration, it is error for the trial court to direct 
the jury return verdict for the full amount the note, 
with interest, without leaving their seats. 

The questions whether not the payee made 
indorsement, and whether not there was considera- 
tion for the note, being controverted questions fact, 
should have been left to the jury to determine. 


(Syllabus Simpson, C.) 


Commissioners’ decision. Error dis- 
trict court, Cowley county; 
Judge. 


McMullen, for plaintiff error. 
Peckham Henderson, for defendant er- 
ror. 


‘The defendant error com- 
menced this action against the plaintiffs 
error the district court Cowley county 
December, 1885, recover two prom- 
issory notes executed the plaintiffs er- 
ror—one dated the 7th day June, 1883, 
for $132.50, payable nine months, and 
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one dated the gth day June, 1883, pay- 
able twelve months, for $132.50, both bear- 
ing per cent. interest from date, and both 
payable the order John 
alleged that indorsed them 
John Broadus, and Broadus the plain- 
tiff, both indorsements being before matu- 
rity, and for value. ‘The plaintiffs error 
answered: (1) general denial every- 
thing alleged the petition. ‘That they 
did not receive any consideration for the 
making said notes, and that the defendant 
error knew such want consideration 
the time the notes were signed him. 
(3) They allege that these notes suit were 
executed them take two other cer- 
tain notes $125 each, each dated March 
1883, one payable January 1884, and the 
other March 1884, both bearing interest 
the rate per cent. per annum, which 
notes were given one Holbrook. 
‘That the consideration the same was 
pretended sale assignment interest 
pretended patent-right, to-wit, the right, 
title, and interest Holbrook cer- 
tain letters patent from the government 
the United States, bearing date September 
1868, and denominated Great Heat 
Economizer and Fuel Saver,” numbered 81,- 
714, for, to, and the county Chautauqua, 
state Kansas. said letters 
patent had expired the time said sale, 
and were wholly void and valueless for any 
purpose whatever and that said sale was fel- 
onious, fraudulent, and and that 
said two notes that were given were wholly 
without consideration, and and that fhe 
notes sued upon this action have other 
consideration, standing, basis than said two 
notes, and are therefore wholly without 
sideration, and void—all which the de- 
fendant error knew the time said notes 
were signed the plaintiffs error, and be- 
fore acquired any pretended interest 
said notes. (4) They repeat and incorporate 
the allegations the second and third de- 
fenses part this defense, and allege, 
further, that the pretended invention cov- 
ered the letters patent numbered the 
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third defense was without novelty utility, 
and was not properly patentable, and was 
wholly valueless, and that the sale the 
right Chautauqua county, state Kan- 
sas, under said letters patent, was fraud- 
ulent and deceptive, and was the only con- 
sideration for the two notes the third de- 
fense mentioned, and that said two notes 
were the only consideration for the two notes 
sued on, and that all these things were known 
the defendant error before the notes 
sued upon were signed these parties, and 
before acquired any interest said notes. 
(5) ‘They repeat and the allega- 
tions the second, third, and fourth de- 
fenses, and make them part this defense, 
and-further allege that the defendant 
error not the real owner the notes sued 
upon, and not the real party interest 
respects these notes. one Phe- 
nix, this county, the actual owner 
said notes, and that has brought this ac- 
tion the name James Sterrit, who 
has interest said notes, attempt 
avoid the equities and defenses thereto. 
That the said Phenix the time became 
the owner said notes well knew the facts 
respecting their inception and making, and 
well knew all the facts set forth these va- 
rious defenses. (6) allege that John 
Thompson, the payee the two notes sued 
this action, did not indorse said notes 
any time, receive any value for said 
notes from any one; and that not true, 
alleged each cause action set forth 
the petition, that John Thompson, the 
payee said notes, indorsed the same for 
value. defense sworn to. 

‘Trial was had the January term, 1887. 

‘The trial court held, upon the pleadings, that 
the burden proof was the defendant 
error, who introduced evidence tending 
prove the following: (1) ‘That the payee 
the notes sued on, to-wit, John ‘Thompson, 
indorsed his name the notes, and that 
was transferred said indorsement one 
Broadus, and that the latter, for val- 
uable. consideration, transferred said notes, 
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before their maturity, the (2) 
that Broadus took said notes without 
edge any the defenses set the de- 
fendants’ amended answer. the 
plaintiff rested. defendants, prove 
the issues upon their part, introduced evi- 
dence tending show that the payee the 
notes sued on, John Thompson, never in- 
dorsed said notes, and that the same were de- 
livered Broadus without the indorsement 
the payee thereon. the time and 
place they were delivered Broadus, 
threatened the defendants that, unless 
made and delivered the notes sued him, 
would cause proceedings taken 
arrest one Woods, son-in-law Joseph 
Calvin, one the defendants, then 
the state Colorado, upon the alleged crim- 
inal charge selling mortgaged property, 
the property mortgaged secure the pay- 
ment the first notes referred to. ‘The said 
Broadus based his demand upon the fact that 
held the notes for which the notes suit 
were executed renewal. ‘The defendants 
then introduced Woods witness, 
and testified that was the same person 
who executed the original notes, and was 
then asked, What consideration re- 
ceive for these notes?” question was 
objected to, and the objection sustained. 
‘The defendants then offered prove this 
witness, and other witnesses the court- 
room, that the only consideration the notes 
originally executed, and the notes sued 
upon, was the right sell Chautauqua 
county the worthless patent, hereinbefore 
stated and that appeared from the letters 
patent, and from former deeds 
them, that John Broadus had 
been the owner said 
right one time, and that the written in- 
strument showing that Broadus was for- 
mer owner was the possession the wit- 
ness Woods the time made and 
delivered the original notes for which the 
notes sued were given renewal, ‘The 
written instrument was included the offer 
made. The court ruled that, before the mat- 
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ters mentioned said offer could intro- 
duced evidence the defendants, they 
must first introduce evidence show that 
Broadus had notice knowledge the 
things said offer mentioned, the time 
took the notes sued upon this action 
from the defendants. ruling was duly 
excepted to. The defendants’ counsel then 
announced the court that they relied upon 
the offer prove that fact, and had other 
evidence whereupon the court ordered the 
jury bring in, without leaving their seats, 
verdict for the amount claimed the plain- 
tiffs amended petition. this direction 
exception was saved. motion for new 
trial was filed, and overruled, and the ruling 
excepted to, and judgment was rendered 
the verdict. 

the settled law this state that when 
negotiable promissory notes, payable 
der,” are transferred before maturity de- 
livery merely, and not indorsement, the 
assignee obtains merely equitable interest 
the notes, not the legal title thereto, and 
must prepared meet all equitable de- 
fenses that may set against the notes, 
the event brings suit enforce their 
Hadden Rodkey, Kan., 429; State 
Lee, Kan., 360, Pac. Rep., Hatch 
Barrett, Kan., 223, Pac. Rep., 129. Itis 
said these cases that there statute 
this state that authorizes negotiable prom- 
issory note, payable trans- 
ferred free from all any equitable defenses 
claims, except indorsement. this 
case the record recites that the plaintiff in- 
troduced evidence tending show that 
‘Thompson, the payee the notes, had made 
that the defendants intro- 
duced evidence tending show that had 
not made the indorsement. disputed 
question should have been left the jury, 
and the court erred directing verdict, 
the makers the notes had introduced, 
offered introduce (and that offer was im- 
properly rejected), evidence tending prove 
that there was consideration for the notes. 

are now inquire whether the record 
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any evidence the want consider- 
ation the original notes. ‘This statement 
made upon the theory that the notes sued 
upon are the original notes given 
for the patent right. not only de- 
nied counsel for the defendant error, 
but, even were true, they claim their 
brief that the makers the notes sued upon 
cannot plead want consideration the 
original notes, and hence these notes, be- 
cause they are not privy the contract un- 
der which the original notes were executed. 
state their contention more definitely, 
that the makers the renewal note, who 
are strangers the original note, the 
contract which was executed, cannot 
defend against the renewal note proving 
total failure consideration the original 
note. does not seem the law. 
The general rule, laid down the text 
Daniels, his work Negotiable Instru- 
ments, that, the consideration the 
original note illegal, renewal will 
open the same objection and defense 
(page 163, 163); but if, the time the 
renewal was executed, the parties signing 
knew the fraud the original, they will 
regarded purging the contract fraud, 
and cannot then plead it. ‘The test, there- 
fore, knowledge want knowledge 
fraud the original the time the ex- 
ecution the renewal, and not privity with 
the original contract under which the first 
note was executed. While the test laid down 
Daniels was not expressly mentioned 
the case Geiger Cook, Watts S., 266, 
yet that case there was renewal the 
original note, and action brought it, and 
the court say: however, the considera- 
tion the note now sued was nothing 
else than the former note, and the former 
note was void for want consideration, this 
was the only mode which the defendant 
could show that the present note was with- 
out consideration.” court the case 
Fraker Cullum, Kan., 555, say that, 
tion maker, and afterwards, without his 
consent knowledge, materially altered 
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indorsee and holder thereof, such note 
thereby rendered invalid; and afterwards, 
where such maker, without having any 
edge such alteration, executes new note 
lieu the altered one, such new notes are 
given without any sufficient consideration 
therefor, and, except the hands inno. 
cent holder for value, their payment cannot 
enforced against the maker.” 

state the condition upon which the defense 
can made want knowledge the ille- 
gality the original note when the renewal 
note executed. course, must neces- 
sarily that, under certain circumstances, 
the giving new note would preclude the 
party from denying the consideration the 
old one, but think that, this particular 
case, evidence tending show that there was 
consideration for the original note, and 
none for the notes sued upon ought 
have been admitted. ‘There was evidence 
introduced, according the recitations the 


record, that the execution the notes, sued 
upon was induced threats Broadus 
have the maker the original notes arrested 
for the sale property secure these notes, 
being kinsman those who signed the 


renewal true that these threats 
Broadus were not pleaded defense 
the notes, but true they establish the 
edge Broadus respecting the inception 
the original notes, and the consideration 
the notes sued view strength- 
ened the peculiar tactics the defendant 
error the trial. does not the 
witness stand and testify that had 
knowledge the equities the makers. 
contents himself showing that was 
purchaser for value, and before maturity, and 
then rests upon the presumption his favor 
want knowledge the defenses. But 
does offer evidence tending show that 
Broadus had knowledge these defenses. 
purchased for value before maturity, 
without knowledge, the knowledge Broadus 
would not his title the notes. 
The attitude which the question 
sented the record seems conclusive that 
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the makers ought have been allowed 
show Woods, the maker the original 
note, that there was consideration for it, 
and that the original letters patent ought 
have been received evidence, because they 
show one time that Broadus was the owner 
the patent, and consequently knowl- 
edge their expiration operation law. 
They were also entitled prove that the 
patent was void for want novelty and 
utility. has been decided this court 
several cases that note given for such 
patent without consideration. 
Peck, Kan., 660; McKee Eaton, 
Kan., 226. Enough was shown this case, 
evidence introduced and offered, estab- 
lish the fact that Broadus was the connecting 
link between the past transactions and the 
present arrangement. owned the letters 
patent before the execution the original 
notes. was possession the original 
notes the time the notes sued upon were 
given, and surrendered them. induced 
the execution the renewal notes, and the 
defendant error claims through his indorse- 
ment. All this and unbroken 
line obligation the part the makers 
both the original and renewal notes 
Broadus. Campbell Sloan, Pa. St., 
481. Counsel for defendant error claim 
that the delivery the original notes the 
makers the notes sued upon sufficient 
consideration constitute the notes con- 
troversy valid obligation against these plain- 
tiffs error, and cite authorities establishing 
that proposition. have examined them, 
and, there was any consideration for the 
original notes, they would applicable; but 
have found case that holds when 
there total failure consideration the 
original notes—when that appears, then other 
principles control. 

there was some evidence introduced 
tending show that the payee the notes 
sued upon did not indorse them, and there 
was some evidence introduced tending 
show that Broadus had knowledge the 
equities and defenses the makers, and 
other evidence offered show his knowl- 
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edge, and that there was want considera- 
tion for the original notes, and the plain- 
tiffs error ought have been permitted 
introduce other and further evidence that 
question, and all these things were matters 
determined the jury, the trial court 
erred excluding the evidence, 
direction the jury, and for these errors 
recommend that the judgment 
and the cause remanded, with instructions 
grant new trial. 


Per 
justices concurring. 


ADMISSIBILITY 
EVIDENCE 
ING ‘THAT WAS 
BINDING ONLY UPON 


Court Appeals New Second 
ston, April 23, 1889. 


SCHMITTLER 


draft was drawn legatee upon the executor the 
estate, addressed to “ A. S., Executor,” and contained a 
direction charge the amount against me, and 
The draft was accepted S., Ex- 
ecutor,”’ The acceptor being sued personally thereon by 
the indorsee, offered evidence prove that was under- 
stood between all parties, the plaintiff included, that the 
draft was paid only out the interest the 
estate, and that the acceptor had said the presence 
such parties that would not accept the draft become 
liable upon personally. 


That the legal import the instrument, the 
defendant was, upon his acceptance, personally liable, 
such evidence admissible, bearing upon the under- 
standing the relation and the character liability the 
defendant assumtd his acceptance the This 
upon the assumption, as the offered evidence indicates, 
that the plaintiff was advised when she received the draft 
the facts embraced the offers proof. The effect 
the acceptance way admission assets the hands 
of the executor, belonging to the estate, not considered. 


Appeal from supreme court, 
first department. 


Action Mary Schmittler against Adam 
Simon, acceptor draft which the 
following copy: York, February 
26, Mr. Adam Simon, executor, will 
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please pay Johannes Schmittler, or- 
der, the first day July, which will the 
year 1879, the sum nine hundred dollars, 
with seven per cent. interest, paid, be- 
sides the amount, yearly, July month, and 
charge the amount against me, and 
mother’s estate. SCHARIN.” Across 
the face was written: Accept, Adam Simon, 
Executor,” and indorsed: Pay the order 
Mary Schmittler the amount note. 
JOHANNES trial resulted 
the general term (29 Hun, 480, mem.), but 
Rep., second trial resulted ina ver- 
dict and judgment for the plaintiff for the 
amount the draft, which was 
the general term (43 Hun, 640, mem.) and 
the defendant appeals. 

Charles Smith, for 
chester Hall, for respondent. 


Upon the review for- 
mer trial, where the question presented had 
relation only the legal import the terms 
the instrument question, was held 
that was bill exchange, and that the 
defendant was, upon his acceptance, person- 
ally liable the plaintiff indorsee the 
the review the succeeding trial, 
and the admissibility evidence offered 
the defendant now the subject inquiry. 
‘The defendant was executor the will 
Regina Scharen, deceased. She was the 
some evidence tending prove that the draft 
was taken the payee for the plaintiff, who 
was his wife, with view transfer 
her. defendant offered evidence tend- 
ing prove that was understood the 
plaintiff and her husband that the draft 
should taken upon the security the 
interest the estate his mother; 
that when the draft was drawn was under 
stood between the drawer, payee, and the 
plaintiff that was paid out such 
interest the estate; also, that the defend- 
ant then said, the presence all those 


parties, that would not accept the draft, 
become liable upon personally, and that 
was then agreed said between them that 
the defendant would accept the draft his 
capacity executor, paid only out 
the drawer’s. interest his mother’s estate. 
evidence was offered various forms 
inquiry, and, upon objection 
counsel, was excluded, and exceptions taken. 
‘The general rule that when agreement 
reduced writing, it, between the par- 
ties, deemed merge and overcome all 
prior contemporaneous negotiations and 
declarations upon the subject, and that 
oral evidence admissible vary, explain, 
contradict its terms. But may that 
would have been admissible for the defend- 
ant prove, could, that his acceptance 
was not take effect such until certain 
event, then the future, and that when the 
payee and the plaintiff received they were 
advised arrangement that effect. 
Seymour Cowing, Y., 532, Abb. 
Dec., 200; Benton Martin, Y., 
Reynolds Robinson, 110 Y., 654, 
Rep., 127; Wilson Powers, 131 Mass., 
this connection reference may 
made the proposition that the purpose for 
which written contract made rest 
collateral oral arrangement, which may 
shown, the effect that the design 
different from that which its terms alone 
may indicate. Grierson Mason, 
sitions are not applicable when the conclu- 
sion required that the writing contains the 
final consummation the entire agreement 
between the parties. While the evidence 
offered may bear the construction that there 
was understanding between the parties 
the draft that the liability the defendant 
the acceptance was dependent upon 
ascertained interest the drawer the 
estate his mother, and that event 
incurred the extent only such interest, 
not exceeding the amount the draft, 
think such evidence cannot fairly con- 


. 
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strued tending prove collateral 
ment suspending the inception operation 
the acceptance until some future event, 
tending show that was made for 
purpose independent the import 
terms, within the rule before mentioned, and 
therefore unnecessary consider the 
question the applicability those propo- 
sitions negotiable paper. 

ever form may have been, may, between 
the immediate parties it, the subject 
inquiry, and, action the payee upon 
note made executor administrator, 
account debt which his testator 
intestate left unpaid, such fact, and that the 
assets the estate were insufficient pay 
the note, may shown defense, wholly 
partially, may appear that there was 
entire partial want assets pay the 
debt represented the note. Bank Top 
ping, Wend, 273, Wend., 557. ‘The 
question such case one consideration 
for the promise, evidenced the note, sup- 
posed have been founded wholly upon the 
assets the estate which the maker repre- 
sented. While the maker and payee 
promissory note, and the drawer and acceptor 
bill exchange, are immediate parties 
the paper, that relation privity does not 
exist between the payee and acceptor, and, 
alone, the want consid- 
eration defense; but the acceptor, for 
the purpose his defense that respect, 
must further, and prove that there was 
consideration between the drawer and 
payee. was purpose indicated 
the evidence offered that, and therefore 
does not seem have been competent for 
that purpose. 

question now whether the evidence 
offered was admissible for any purpose. 
the former review, referring the 
contention that the draft was drawn upon 
specific fund, the court said: Considering 
the question, are compelled do, from 
the language the instrument alone, are 
unable agree the interpretation that the 
draft was payable only from particular 
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fund,”—and added: While the point not 
free from doubt, think reasonable con- 
struction the draft favors the conclusion 
that (the fund) mentioned only 
source reimbursement;” and, “if the lan- 
guage the paper could considered 
all ambiguous, was the duty the defend- 
ant limit his liability apt words ac- 
ceptance when was presented him, but 
is, has unqualifiedly promised pay 
fixed and definite sum specified time, 
and think should held the contract 
which other parties were authorized, his 
acceptance, infer intended make.” 
does not appear what view the court may 
have taken the admissibility evidence 
the fact, and the fact itself, had 
then appeared, that the payee and the plain- 
tiff, when they received the draft, had been 
advised that was drawn and accepted 
paid out the drawer’s interest represented 
the defendant executor. The question 
there was solely one construction the 
instrument represented its terms, and 
all that the court there necessarily deter- 
mined was that did not appear the 
terms the draft that was drawn upon 
particular fund. character would not 
given the draft upon doubtful construc- 
tion, against the plaintiff, who was pre- 
sumed fide holder it. ‘The 
fact that the drawee was, the draft, desig- 
nated executor, and that added the like 
designation his name subscribed the 
acceptance, would not itself, import any 
other than personal relation the defend- 
ant the instrument, the word Execu- 
tor” annexed his name would presump- 
tively treated merely descriptive the 
person, but might given some substan- 
stantial significance other provisions, 
those were such require the instru- 
ment, and proper case this might 
aided extrinsic facts. 

The defendant, executor, represented 
whatever interest the drawer the draft had 
the estate Mrs. Scharen, deceased, 
and such interest must obtained him 
whomsoever should become entitled 
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through the executor. situation would 
have rendered draft upon the latter for 
that purpose, and his acceptance qualified, 
legitimate. that view would seem that 
the understanding the parties the 
draft and the holder was such, the 
prima facie import the word “executor” 
might overcome evidence the effect 
that was used qualify the liability the 
defendant, and show that was assumed 
his representative capacity only. 
representative character, like manner indi- 
cated, although the contract does not, its 
terms, purport have been made for 
the principal, otherwise than way 
designation the representative character 
the person making it. like presumption 
exists that this case, that the added 
designation descriptio persone and the 
right show the fact otherwise de- 
pendent upon the knowledge the other 
party the contract that such was the pur- 
pose when was made. Allen, 
Wend., 40; Paddock Brown, Hill, 
530; Barb., 528; Horton 
Garrison, Barb., 176; Bank Leonard, 
Barb., 136; Bowne Douglass, 
such case open explanation evi- 
dence show that the purpose, understood 
the parties the transaction, was that the 
party executing the contract intended 
lenbeck, Hun., 362--365, and cases before 
cited,) and, when aided such evidence, 
the fact that payee note who indorses 
it, and drawee draft who accepts it, 
are, well the indorsement and accept- 
ance, that manner designated, may en- 
titled some significance. Doug- 
200. ‘The distinction between the cases re- 
ferred and the present one that there there 
was principal whose representative made 
the contract, which was fact essential the 
application such rule upon the question 
liability, while here the defendant, exe- 
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cutor, had principal party charge with 
upon his contract, and could rep- 
resent person such. But had 
duties perform executor, relation 
the estate his testatrix, among which was 
the duty render his account, and pay over, 
for the benefit persons interested, such 
shares they were entitled from the 
estate. And was intended the draft 
and acceptance, and such construction can, 
aid extrinsic facts, allowed, that the 
defendant should charged the line 
his representative duty merely, would fol- 
low that would required pay the 
holder the instrument the extent the 
sum mentioned, from the interest the 
drawer the estate, were sufficient for 
the purpose. would proper lia- 
bility the defendant such trustee, and 
the drawer and payee might depend upon 
the existence that fund for payment. 
the case agency there fund, but 
principal, charge. difficult see 
any well-founded distinction for the applica 
tion the two classes cases the rule 
which permits the introduction evidence 
show the intention and purpose 
respect the parties and interested 
the transaction, who were advised such 
purpose when they assumed their relation 
the contract. 

Pinney Administrators, etc., Wend., 
this question did not arise. ‘There the 
administrators had been charged judg- 
ment upon their bond third party, 
debt due from their intestate, 
and which they alleged liability the 
estate, and deficiency assets, way 
defense. replication charged that the 
defendants had sutficient assets pay the 
judgment and the claim, etc. 
question arose upon the demurrer the rep- 
lication. plaintiff had judgment, with 
leave the defendant rejoin. ‘The court 
held that the judgment upon the bond the 
administrators did not bind the estate, 
though the bond purported have been 
made them their representative capa- 
city. evident, they had any defense 
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within the case Bank Topping, supra, 
did not survive the recovery the judg- 
ment upon it. the presumption arising out 
the prima facie relation assumed the 
defendant the draft question prevails, 
must personally liable within the doc- 
trine the case last cited. are not 
prepared say that the present case the 
defense will aided the words, “against 
and mother’s estate,” the draft, 
any construction which may put upon 
them. certainly some obscurity 
the purpose for which they were used, and 
they may said present some ambiguity. 
For the purpose the construction the 
instrument, words can added taken 
from its provisions but where the words used, 
their application instrument which 
they are part, are not entirely intelligible, 
parol evidence the circumstances attend- 
ing its execution may, between the parties, 
admissible aid the interpretation 
its application the language used, 

For the reasons before given, think the 
rejected evidence referred should have been 
received, bearing upon the understanding 
the relation and the character the liability the 
defendant assumed his acceptance the 
draft. isdeemed admissible view the 
designation which was given the defendant 
the draft, and his acceptance it, and 
what appears the face the draft. 
Hicks Hinde, Barb., 531; Powder Co. 
taken upon the assumption, 
offered evidence indicated, that 
tiff and her husband were advised when they 
received the draft the facts embraced 
the offers proof. Otherwise the draft, 
the plaintiff, the former review, 
treated negotiable bill exchange 
and other interpretation can, evidence 
extrinsic circumstances, given, nor for 
that purpose will the evidence admissible. 
fact that the draft was payable particu- 
lar time and place may circumstance 
entitled consideration upon the merits, but 


158 THE BANKING 


they not have effect claimed 
for them the counsel, and the 
same may said respect the payments 
heretofore made the defendant interest 
upon the amount the draft. not 
consider the effect the acceptance way 
admission assets his hands belonging 
the estate, the force which may 
entitled such. 

The only question now here arises upon 
exceptions the exclusion evidence, 
which seem have been well taken, and 
for that reason the judgment should re- 
versed, and new trial granted, costs 
the event. 

All concur, except VANN, dissenting. 


ABSTRACTS. 


ADVANCES. 


New York bank paid certain drafts upon 
New Orleans bank advances upon 
bills drawn against shipments which were for- 
warded the New York bank for collection. 
secure such advances certain bonds the 
city New Orleans were deposited with the 
latter bank. Said bank made other advances 
the New Orleans bank upon other drafts 
third parties, not drawn against shipments. 
appeared the agreement under which 
the bonds were pledged that they were not 
deposited security for these latter drafts, 
but were only held for advances upon 
bills drawn against shipments. 

‘The last named drafts were not paid,and the 
New York bank sought hold the bonds for 
the indebtedness arising upon the advances 
made the protested drafts. 

Held, the New York bank had 
lien the bonds pledged for other advances 
than those made upon bills drawn against 
shipments, and could not retain the same 
against the true owner the bonds. 

Reynes Dumont, Supreme Court the 
United States, April 


LAW 


DECISIONS NEW YORK CITY. 


WITH BANK “IN 
TITLE 
SUIT. 


Court the City New York, 
General Term, May, 1889. 


The plaintiff, judgment creditor, showed that the judg- 
ment debtor kept a bank account under his own name, 
with the addition the words trust,” without further 
designating the character the trust naming the benefi- 

Held, That the obligation of the bank for the money so de- 
posited was the judgment debtor personally, and the 
absence further facts the plaintiff would entitled 
thereto without further proof. 

Further held, ‘That a third person, claiming that the 
money due the account belonged her, represent- 
ing money hers which had been deposited trust for 
her, was bound establish this fact affirmatively. 

Appeal defendant from judgment 
tered findings fact and conclusions 


law, made Judge Special 


Anthony Dyett, for defendant-appellant. 
ent. 


judgment creditor William Griswold. 
‘The complaint alleged that the defendant, 
the Union Company, had account 
with Griswold money deposited him 
with them, and certain sum was then due 
him that account; that Harriet Gris- 
wold, the present appellant, claimed that the 
said money belonged her, being de- 
posited trust for her William Gris- 
wold, her husband that, fact, the money 
deposited was the money the husband, 
and asked judgment that the trust company 
pay the money due the account the plain- 
tiff, payment the judgment. 

William Griswold was served, but failed 
answer. 

The appellant answered, claiming that the 
money due the account belonged her, 
representing money belonging her de- 
posited trust for her. 

The judgment was for the plaintiff. 


learned counsel for the appellant 
urged that the plaintiff was bound show 
that other parties than the judgment 
debtor were the beneficiaries the deposit, 
and that was not enough entitle him 
judgment that appeared that the appellant 
was not beneficiary. proposition has 
value this case, because the 
witness testified than one but the appel- 
lant was interested the fund. declared 
effect that the balance the account was 
wholly money belonging her. 

appeared the trial for the plaintiff 
that the money with others had been deposit- 
the judgment debtor fact, and that 
the account was with William Griswold 
kind trust any person for whose 
benefit the trust was asserted. chose 
action which this action sought appropri- 
ate consisted obligation the bank 
the judgment debtor personally, and would 
remain such its character until legally ap- 
plied the legitimate claim third per- 
son. these were all the facts the plaintiff 
would entitled judgment without fur- 
ther proof. 

‘The appellant, therefore, was, the trial, 
bound establish affirmatively that equitably 
the balance the account should paid 
her, being the remainder moneys be- 
longing her. 

‘To support the judgment below would 
sufficient the judge found that the ap- 
pellant had not established credible wit- 
nesses that her money had been deposited. 

judge did find that the balance repre- 
sented moneys belonging the judgment 
debtor. not material that this was found 

This finding must sustained and must 
uphold the judgment. was supported 
the facts which have been referred 
showing prima facie cause action the 
plaintiff. was further supported the 
determination the judge the credi- 
bility defendants’ witness, and his exer- 
cise the power accept reject, wholly 
partly, the testimony the judgment 
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debtor called witness for defendant. ‘The 
judge had the right determine whether 
the particular facts that deemed es- 
tablished were consistent inconsistent with 
the trust that the defendant claimed existed 
her behalf. was the duty the judge 
consider what was signified the defend- 
ant not testifying witness her own be- 
half. She must have known the existence 
non-existence facts which would show 


whether not her husband was trustee for 
her. 


question put the witness Van Pelt was 
objected to. ‘The answer that was made did 
pot injure the plaintiff, for consisted 
narration conversation between the wit- 
ness and the judgment debtor, which con- 
tained declarations the latter accord- 
ance with his testimony witness. ‘There 
was part the answer that was irrespon- 
sive the question, and for which the plain- 
tiff was not accountable. 

opinion that the judgment should 
affirmed with the costs. 

‘The order appealed from that amended 
the complaint was not injurious the de- 
fendant, and was properly granted the dis- 
cretion the court. 

‘The order appealed from affirmed with 
$10 costs. 

FREEDMAN, J., concurs. 


CANADIAN 


NEGOTIABLE INSTRUMENT PRE- 
AND SATISFACTION. 
the 26th June and exchanged 

checks for the sum $575 for the accom- 

modation P., the check being drawn 
bank Hamilton, and the check 

M., being drawn and L., private bankers 

‘Toronto. was agreed that the former 

check should not presented before the 
ist July, and was alleged but denied 
that similar restriction applied the 

latter check. and whom M.’s 

check was drawn, suspended payment and 

closed their doors about noon the 27th 


t- 

int 

ris- 
nd, 
any 
led 
the 
her, 
de- 


June, having large balance their hands 
the His check was never 
presented for payment. the 27th 
June issued writ against and recover 
the balance their hands, the amount the 
cheque being included. ‘The check 
was presented and paid. 

Held, Assuming that there was agree- 
ment postpone presentment, had the 
whole the 27th June present M.’s 
check, and that, although suspension the 
bankers would not, itself, excuse non 
presentment, yet this suspension and the 
bringing the action M., which operated 
countermand payment, would, and 
that therefore became immediately liable 

Some time after the suspension and 
L., and after some negotiations between 
following form 

“Please take judgment when you think 
best against and L., the amount 
your check for $575 me, upon the 
understanding that the same paid 
out the first proceeds such judgment. 
You are exercise your best discretion 
the matter.” 

then went with his action and en- 
tered judgment, but nothing was recovered. 

Held, this memorandum did not 
essarily import abandonment P.’s claim 
upon the check, and the acceptance new 
and substituted mode obtaining payment, 
and did not operate accord and satis- 
faction. 

Decision the Queen’s Bench Division 
affirmed. 

Blackley Supreme Court 
Judicature for Ontario, Court Appeal, 
1889. 


THE NEW BANKING LAW 


[In Effect July 


Act require Corporations, Firms and Indi- 
viduals transacting Banking Business make 
reports their and Liabilities 
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the Auditor Public Accounts, and provide 
for examinations the affairs such banking 
institutions, and minimum capital for 
the transaction banking business punish 
the receiving deposits insolvent banking 
institutions, and provide for winding 
their affairs, and repeal Sections one [1], two 
and three Chapter eight [8] the 
Compiled Statutes Nebraska 1887. 


enacted the Legislature the State 
Nebraska 


shall unlawful for any 
corporation, firm individual transact 
banking business receiving money de- 
posit, buying and selling exchange and the 
like, unless such corporation, firm indivi- 
dual shall have property cash value fol- 

cities, villages and communities having 
(1,000) inhabitants, five thousand dollars 
lation more than one thousand (1,000) and 
less than fifteen hundred (1,500) inhabitants, 
ten thousand dollars ($10,000) cities and 
villages having population less than two 
thousand (2,000) and more than fifteen hun- 
dred (1,500) inhabitants, fifteen thousand dol- 
lars ($15,000); cities having population 
less than three thousand (3,000) and more 
than two thousand (2,000) inhabitants, twenty 
thousand dollars ($20,000) cities having 
population less than five thousand 
(5,000) and than three (3,000) 
inhabitants, twenty-five dollars 
($25,000) cities having population 
less than ten thousand (10,000) and more 
than five thousand (5,000) inhabitants, thirty 
thousand dollars ($30,000) cities having 
population more than ten thousand 
(10,000) inhabitants, fifty thousand dollars 
($50,000). Such property shall money 
moneys, commercial paper, bank furni- 
ture, and the necessary bank buildings, with 
the lot lots which the same 
and the cash value aforesaid, above all in- 
cumbrances thereon and excess all 
abilities owing such corporation, firm 
furniture and fixtures shall not constitute more 
than one-third capital. 

Every bank corporation, firm 
shall least ten (10) days before commenc- 
ing such business, transmit the auditor 
public accounts report the character set 
forth section four (4) this act. 
vided, every bank corporation, firm 
individual, transacting banking business 
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the time this act takes effect, shall trans- 
mit such report within ten (10) days from 
such time. 

Sec. Every bank and every corporation, 
firm individual, transacting banking busi- 
ness shall make the auditor accounts not 
less than three (3) reports during each year, 
according the form which may 
scribed him, which report shall verified 
the case incorporsted banking com- 
panies the oath affirmation the pre- 
sident cashier, and other cases the 
oath affirmation partner, member 
business manager. But the officer adminis- 
tering the oath atfirmation the person 
verifying such report shall way in- 
terested such bank stockholder, mem- 
ber, partner bank officer. 

Sec. Such report shall state the amount 
loaned upon bond and mortgage, the par 
value and actual market value all stock 
bond investments, designating each particular 
kind, and the amount invested each; the 
amount loaned upon notes, bills 
over-drafts and other personal securities, 
with the actual market value 
the amount rediscounts and com- 
mercial paper past due the amount invested 
real estate, giving the cost the same 
the amount cash hand and deposit 
banks trust companies, with their names 
and the amounts deposited each; the 
amount all other assets not enumerated 
above, and such other information the 
auditor public accounts, state treasurer 
and attorney-general, any two them, may 
require. 

Provided, ‘Vhat commercial paper not 
process collection, six months past due 
with interest unpaid, shall not included 
the report the assets such corporation, 
firm individual. report shall state 
such resources and liabilities the close 
business any past day the auditor 
public accounts specified, and shall 
mitted him within five (5) days after the 
Teceipt request requisition therefor 
from him. And summary such report 
the form prescribed the aud tor 
public accounts, state treasurer and attorney- 
general shall published newspaper 
published the place where such banking 
paper the place, then 
nearest thereto the same county, the ex- 
pense such bank, firm in- 
dividual, and proof such publication shall 


transmitted the auditor public 


counts. 
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Sec. The auditor public accounts, 
state treasurer and attorney general, any 
two them, shall have power call for 
special reports from any particular bank, 
corporation, firm individual 
banking business, whenever, their judg- 
ment, the same are necessary, order 
full and complete knowledge his its 
condition. 

Sec. The auditor publie accounts, 
state treasurer and attorney-general, any 
two them, shall appoint suitable person 
perform the clerical work necessary 
carry out the provisions this act. 
shall also appoint suitable person 
sons having practical knowledge bank- 
ing make examination the affairs 
every bank and every corporation, firm indi- 
vidual transacting banking business, often 
shall deemed necessary and proper, 
and least once every year. But 
person shall appointed examine the af- 
fairs any bank, corporation, firm indi- 
vidual, transacting banking business, who 
officer, stockholder, member, partner 
clerk any banking institution this 
state. auditor public accounts, state 
treasurer and attorney-general, any two 
them, may any time remove any person 
appointed them. 

Sec. ‘The person appointed 
shall have power make thorough exami- 
nation into all the books, papers and affairs 
the bank corporation, firm individual 
transacting banking business, and, do- 
ing, administer oaths and affirmations, and 
examine oath affirmation any indivi- 
dual banker, and the officers, agents, part- 
ners and clerks such bank, corporation, 
firm individual touching the matter 
they shall directed may desire in- 
quire into, and summon, and attach- 
ment compel the attendance any inhabit- 
ant the state testify under oath before 
him them relation the affairs such 
corporation, firm individual. ‘The person 
persons making such examination shall 
make full and detailed report the con- 
dition such corporation, firm individual 
the auditor public accounts. 

Sec. Every person appointed ex- 
amine the affairs any bank, corporation, 
firm individual transacting banking busi 
ness shall receive compensation for such ex- 
amination the rate ten dollars ($10) for 
each day him employed 
amination, which shall paid him the 
bank, corporation, firm individual whose 
affairs are examined. Provided, ‘That the 
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fees paid any such corporation, firm in- 
dividual for any such single examination 
not less than ten ($10) dollars 
more than twenty ($20) dollars, and that 
such corporation, firm individual shall 
required pay for more than one such ex- 
amination any one year. And provided 
Surther, all fees collected any such 
examiner excess the sum two thou- 

sand dollars ($2,000) per annum and all his 
necessary traveling expenses, shall paid 
into the state treasury for the benefit the 
general fund. Every person appointed 
such examiner shall make, the end every 
year, the auditor public accounts, state 
treasurer and attorney-general 
port all fees collected him under this 
act, and all his necessary traveling ex- 
penses the performance his duties 
such examiner, and shall give bond the 
sum ten thousand dollars ($10,000), exe- 
cuted himself with two sufficient sureties 
approved the governor, conditioned 
for the faithful performance his duties 
such examiner. 

Sec. Every bank, firm 
individual who fail neglect make 
any report required the provision this 
act, shall subject fifty dol- 
lars ($50) for each day after the periods re- 

spectively therein mentioned that de- 

lays make transmit such report, 
recovere and for the state civil ac- 
tion, every person who shall wilfully and 
knowingly subscribe make, cause 
made, any false statement false entries 
the books any bank, corporation, firm 
individual transacting banking business, 
shall knowingly subscribe exhibit false 
papers with the intent deceive any per- 
son persons authorized examine into 
the affairs said bank, corporation, firm 
individual, shall make, state publish any 
false statement the amount the capital, 
assets, surplus, undivided profits any 
such corporation, firm individual shall 
deemed guilty felony, and upon con- 
viction thereof shall fined not exceeding 
ten thousand ($10,000) dollars and im- 
prisoned the state penitentiary not less 
than one (1), nor more than five (5) years. 

Sec. 10. Reserve bank 
available funds amount equal least 
fifteen per centum the aggregate amount 
its deposits and immediate liabilities, which 
said reserve shall twenty per centum 
banks located cities having population 
twenty-five thousand over. Provided, 
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‘That savings banks doing exclusively sav- 
ings bank business shall have hand 
times reserve available funds 
amount equal least five per cent. its 
deposits and immediate liabilities. 
available funds shall consist cash hand 
and balances due the corporation, firm 
individual, from good, solvent 
mediate shall include all claims 
against the corporation payable demand. 
Cash shall include specie, legal tender notes, 
solvent banks, and exchange for any 
clearing house association. Whenever the 
available funds any bank shall fall below 
the reserve herein required, such bank shall 
not increase its liabilities making any new 
loans discounts, otherwise than dis- 
counting purchasing bills exchange, 
payable sight; nor shall such bank make 
any dividends its profits until has 
hand the available funds required this act. 
‘The auditor public accounts may notify 
any such bank, case its reserve shall fall 
below the amount required, make good 
such reserve without delay, and any failure 
for the period thirty (30) days such cor 
poration, firm individual make good any 
deficiency the amount his its deposits. 
required kept hand, shall cause 
for the appointment receiver pro- 
vided section (14) this act. 

Sec. 11. total liabilities any corpor- 
ation, firm individual any bank cor- 
poration, firm individual, transacting bank- 
ing business, for money borrowed, including 
the liabilities corporation firm the 
liabilities the several members thereof, 
shall time exceed twenty (20) per cent- 
the capital the banking corporation, 
firm individual banker, and case 
shall the total liabilities the stockholders. 
any bank corporation transacting 
banking business, said bank corpora- 
tion, exceed fifty per cent. the paid 
capital said bank corporation. But the 
bills exchange drawn good 
faith against actually existing values, and the 
discount commercial paper actually owned 
the person negotiating the same, shall not 
considered money borrowed. 

12. bank, corporation, firm, in- 
dividual engaged the banking, broker, ex- 
change deposit business shall accept 
receive deposit, with without 
any money, bank-bills, notes, United 
States treasury notes currency, other 
notes, bills, drafts, circulating money 
currency, when such bank corporation, 
firm individual insolvent. 
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Sec. 13. Ifany such bank,corporation, firm 
individual shall receive accept deposit 
any such deposits aforesaid when insolvent, 
any officer, director, cashier, manager, mem- 
ber, party, managing party thereof, who 
shall knowingly receive accept, acces 
sory permit, connive the receiving 
accepting deposit therein thereby any 
such deposits aforesaid, shall guilty 
upon conviction thereof shall 
punished fine not exceeding 
sand dollars ($10,000), imprisonment 
the penitentiary not exceeding five years, 
both fine and imprisonment, afore- 
said. 

Sec. 14. Whenever shall appear the 
auditor public accounts, state treasurer 
and attorney-general, any two them, 
from any examination report provided for 
this act, that any corporation, firm in- 
dividual transacting banking business the 
owner property the kind required 
this act, the cash value less than the 
amount herein required, above all encum- 
brances thereon, and excess all liabili- 
ties due from said corporation, firm indi- 
vidual, conducting its his business 
unsafe and unauthorized manner, and 
jeopardizing the interests his its depos- 
itors, and that unsafe and inexpedient 
for any such corporation, firm individual 
continue transact banking business, 
they shall communicate the facts the at- 
torney-general, who shall thereupon apply 
the supreme court, the district court the 
county where such corporation, firm indi- 
vidual has his its banking office, 
judge either, for the appointment re- 
ceiver take charge and wind such 
banking business. shall sufficient 
authorize the appointment receiver, 
the application the that 
the facts set forth this section shall 
made appear. 

Sec. 15. This act does not apply banks 
organized under the National Act 
the United States. 

Sec. 15a. Savings banks shall not sub- 
ject the provisions section one (1) 
this act, but savings banks shall carry 
business this state with paid-up capital 
less than twelve thousand 
nor shall any savings bank receive deposits 
amount exceeding ten (10) times the ag- 
gregate its paid-up capital stock and sur- 
plus. Under the term savings bank named 
this act shall included only such banks 
savings bank business exclusively, 
paying out money only presentation 
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pass-books and certificates deposit, dis- 
counting and buying commercial paper, 
and reserving the right demand notice be- 
fore paying deposits. 

Sec. 16. Sections one (1), two (2), and 
three (3) chapter eight (8) the compiled 
statutes Nebraska 1887, entitled 
Banks,” are hereby repealed. 

Approved March 29, 1889. 


QUERIES AND REPLIES. 


June 28, 1889. 
Banking Law Journal. 

Dear Sir: subscriber your valuable 
journal desire submit statement facts for 
your consideration and decision, relative the 
liability forged check paid us. The check 
dated April 27th, 1889, for payable John 
Hines bearer, and purporting drawn 
one our depositors, was cashed merchant, 
stranger who tendered part payment 
merchandise May Ist. merchant de- 
posited cash with his bankers (where the 
maker the check also keeps account), and 
was paid them the exchanges checks 
the same day. The depositor’s book was bal- 
anced June and his clerk called for 
the when the forgery was discovered and the 
merchant immediately notified. The merchant 
cannot show, except supposition, that has 
been injured the lapse time. 

Who the parties have agreed 
abide vour decision. 

CASHIER. 

Answer. question presented arises 
the payment check bank where- 
its signature has been forged, 
and the point settled who, under the 
facts stated, shall lose the amount? 

principle that bank chargeable with 
knowledge its depositor’s signature and 
mistakes the same its peril has been estab- 
lished for long time, and originally this 
responsibility extended all cases 
ments made banks forged signatures, 
where the party whom the money had been 
paid was fide holder for valuable 
consideration. all these cases the bank 
having made the payment could not recover. 
‘The holder, having received the money, could 
keep it. 
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The tendency more recent cases, how- 
ever, has been narrow and limit the re- 
sponsibility the bank this regard, and 
exception the old rule liability has 
been latterly established cases where there 
has been negligence want 
caution the part the holder acquir- 
ing the paper. Where this shown, where 
other circumstances exist which render in- 
equitable for him retain the amount, the 
will not chargeable with the loss, and 
the holder. has received the amount, 
must refund it. 

Considering the question presented 
the bank wherein the check was deposited 
was the agent the merchant for collection, 
and that the question liability arose di- 
rectly between the paying bank and the mer- 
chant receiving the payment through itsagent, 
think the facts the case are not such 
will make the bank responsible for mistaking 
the signature and preclude from recovering 
the payment. merchant, taking the 
check from stranger, without inquiry 
identification, did not take the necessary 
precautions ascertain its genuineness, and 
was guilty negligence. ‘This being so, 
not entitled the benefit the rule mak- 
ing the bank chargeable with mistaking the 
signature, and cannot retain the amount 
against the paying Morton 
The Ohio Life Ins. Trust Co., Ohio 
106 Mass., 441. 

‘The fact that the money was paid the 
bank which the check was deposited 
the merchant cash, who received 
owner the paper and not agent, would 
make difference. bank, held 
the amount, instead turning over the 
merchant, could not under the circumstances 
retain against the paying bank, 
Nat. Bank Orleans State Bank 
Alma, Neb., 769, and if, the fact ap- 
pears, has paid the same the merchant 
crediting him therewith, the latter, having 

the money the paying bank with- 
out consideration, cannot retain it. But even 
were considered that the paying bank had 
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remedy directly against the merchant, be- 
cause there was privity contract between 
them, would entitled, above, re- 
cover from the bank whom had paid the 
money, and that bank, turn, would have 
remedy over against the merchant. 

any view the case, therefore, the mer- 
chant ultimately chargeable with the loss 
reason his omission exercise proper 
precaution taking the check 
wrong doer. 

lapse time between the payment and 
discovery the forgery not sufficient 
affect the bank’s right the matter, pronipt 
notice having been given upon discovery. 

‘The case one which falls within the gen- 
eral rule that money paid under mistake 
fact may recovered back being paid 
without consideration, and the exception 
that rule that bank paying check 
its depositor’s signature has been forged 
chargeable with the loss recover 
not applicable because the negligence 
the party first taking the paper. 

Editor Banking Law 

Will the addition seal the 
signature the maker promissory note 
the ordinary form affect its negotiability 

SUBSCRIBER. 

promissory note destroys its 
under the law merchant. statute same 
localities, however, sealed notes are negoti 
able. 

Editor Banking Law 

note secured mortgage real estate. When 
comes collect the note, the mortgagor claims 
that the bank had right make the loan 
such security, and that cannot realize thereon. 
What the right the bank this regard 

VICE-PRESIDENT. 


Answer. While undoubtedly true 


that, under the act Congress for the or- 
ganization national banks, beyond the 
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power national banks loan money 
directly real estate security, yet the 
supreme court the United States have 
held that such transaction will constitute 
defence the borrower mortgagor. 
The act the bank, though vires, will 
not vitiate the transaction, and the violators 
law can only punished suit for for- 
feiture its instituted the gov- 
ernment. 
PROSPECTUS. 

The object this journal publish 

The current decisions the courts the 
United States, and all the states and territories 
upon questions banking law, including the law 
relating notes, bills, collections, and 
topics, with annotations, when necessary, pre- 
senting conflicting decisions, giving general 
view the law upon the subjects decided. 

The current enactments Congress and the 
state 
matters. 

Articles upon topics general interest 
banking law. 


legislatures upon banking 


Replies questions subscribers upon 
points banking law arising their business. 

Contributions matters practical bank- 
ing and financial topics. 

variety general information interest 
and value bankers and merchants. 

And also advocate reform 
the laws the various states bank- 
ers and merchants where uncertainty and conflict 
present exist. 

The character the information and the fre- 
quency issue will make this publication de- 
sirable one for bankers, merchants and bank at- 
torneys. THE 


FRIENDLY GREETING. 


just finished the perusal the third number 
your very interesting and valuable publication. 
more than surpasses expectations, and 
cordingly congratulate you the deserved suc- 
cess with which understand your enterprise 
contains always valuable articles 
the first numbers have, the will un- 
doubtedly soon the head legal publications 
this character.” 
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are exceedingly well pleased with it.” 


MONT, LONGMONT, CoL.: the JOURNAL 
keeps the excellence No. which you seat 
this business.” 

EASTIN, ATTORNEYS, LOUISVILLE, 
Ky.: are much pleased with its appear- 


BANK, SOMERVILLE, TENN.: Please send 
the BANKING JouRNAL one feel 
that supplies proper place the current litera- 
ture for banks, and trust you will make neces- 
sity have with the various ques- 
tions banking law. However, one criticism, 
please, the make-up your initial number. 
you make your journal valuable hope 
you will, your subscribers will want preserve 
the volumes binding. Your first number 
marred the advertisements the last page. 
Publish many advertisements you can get, 
but all other respectable banking magazines 
do, inserting added pages, with separate paging 
for your advertisements. doing you will 
both enhance the value and beauty your maga- 


zine and please your subscribers, too.” 


BANK KANSAS CITY, 
Mo.: are receipt the first number 
the BANKING JouRNAL, edited 
lished Thomas Paton, New York. 
excellent publication and fills field useful- 
ness heretofore neglected. Mr. Paton has had 
aumber years’ experience this direction, 
having edited the law department 


Journal Banking the past five years.’ 


have received the first number the BANKING 
Law published and edited Thomas 
Paton, New York. This new enterprise 
thirty-two page semi-monthly, and, judge from 
the number received, conducted and 
edited.” 


BANK, OELRICHS, DAKOTA: journal 
just what need, and not want miss 
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VAN VALKENBURG, CASHIER UNION STATE 
vleased with your initial number THE BANKING 
Law notice, however, that you call 
for short articles practical banking. think 
that mistake. Your journal should, 
opinion, strictly devoted and decisions, 
its name implies. that field well- 
timed. Others have long since occupied the 
land’ general way, and you encroach, you 
will simply soliciting the public for share 
alone and commands patronage. There more 
‘practical banking’ its, published law and de- 
cisions than all the bankers the country ever 
dreamed of.” 


ALEXANDER, CASHIER UNION Sav- 
usal, careful leisure permitted, the first 
issue, very favorably impressed with the 
value such publication those the active 
management banks. There seems 
place and for such journal, and hope 
you will have full measure merited success.” 


TERRY, LEONARD STREET, Y.: 
must congratulate you the character the 
first issue your journal. have not had time 
carefully read every article, but have several, 
and think them well calculated interest not 
only bankers, but bank lawyers. Digests de- 
cisions like that the collection interest from 
national banks when paid usuriously should 
very valuable lawyers. mere reference 
cases, usually done, always entails much 
labor hunting them up, even when lawyer 
has the books reporting the cases his library. 
Such digests yours this instance give the 
legal points once and with work. Naturally, 
you will give full index contents every year, 
though you have not said this the initial num- 
ber, and with this each volume will treasured 
repository the laws and decisions, far the 
questions have been touched on, that will re- 
ferred year after year.” 


have received No. THE BANKING 
and must say that seems just 
the thing have been looking for. What bank- 
ers want are decisions condensed.” 


LAW JOURNAL. 


subscription for your journal for one year, permit 
express approval its aim and purpose. 
publication strictly devoted banking law and 
decisions necessity bankers, and will un- 
doubtedly appreciated. especially pleased 
with that branch entitled Queries and Replies,” 
and consider the thorough way which you deal 
with the questions submitted matter great 
practical utility and value. Questions are con- 
stantly arising the business bank difficult 
solution, and the opportunity offered early 
and thorough reply through your pages some- 
thing which alone worth far more than the sub- 
scription price.” 


WILLIAMS, PRESIDENT FARMERS’ BANK, 
MECHANICSBURG, OHIO: received the first 
number your journal, and are much pleased 
with it.” 


ADVERTISING NOTICE. 


The circulation the JOURNAL already large, 
and constantly increasing.. taken not only 
bankers, bank attorneys and trust companies, 
but also considerable number mercantile 
houses, who find its published decisions 
plies questions use and value their busi- 
ness. Published twice month, and containing 
information lasting value and frequently re- 
ferred to, the JOURNAL especially desirable 
medium for the advertisements those who de- 
sire present the nature and details their 
business the financial and commercial world. 
The rates for advertising are reasonable and will 
found printed the first page the JOURNAL. 
The Directory” designed for the 
use bankers who not desire more general 
adveitising. presents the name and location 
the bank, ihe names its officers, its capi- 
tal and surplus, and names correspondents, 
and any other condensed information which the 
bank may desire publish. The charge for two 
more lines therein nominal only. The 
names officers, surplus, and correspondents 
bank are frequently subject change, and 
the will corrected these particu- 
lars each issue, upon notice, without extra charge, 
its advantages are apparent. 


GENERAL AGENCIES. 

are about form general agencies for our 
publication, and wish correspond with respon- 
sible parties who desire interest themselves 
the work. 


